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WALTER WOE (a pseudonym), by his mother 
and guardian, WILMA WOE (a pseudonym), 
on behalf of themselves and all others 
Similarly situated, 


Plaintiffs, 
~ against - 


CASPAR W. WEINBERGER, individually 
and as Secretary of the United States 
Department of Health, Education and 
Welfare; THE UNITED STATES OF AMERICA; 
HUGH L. CAREY, individually and as 
Governor of the State of New York; 
LAWRENCE C. KOLB, M.D., individually 
and as Commissioner of Department of 
Mental Hygiene of the State of New 
York; MORTON WALLACH, M.D., 
individually and as Director of 
Brooklyn State Hospital; and, THE 
STATE OF NEW YORK, 


Defendants. 
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AMENDED COMPLAINT FOR DECLARATORY JUDGMENTS, 
FOR INJUNCTIONS, FOR HABEAS CORPUS AND FOR 
COMPENSATORY AND PUNITIVE DAMAGES; CLASS 


ACTION 


PLEASE TAKE NOTICE that plaintiffs serve and 


file this Amended Complaint as of right 
Rule 15 F.R.C.P. 

INDEX TO COMPLAINT 
TITLE PAGE 
JURISDICTION 
PLAINTIFFS 
DEFENDANTS 


FIRST CLAIM FOR RELIEF AGAINST ONLY THE 
STATE DEFENDANTS 


SECOND CLAIM FOR RELIEF AGAINST ONLY THE 
STATE DEFENDANTS 


THIRD CLAIM FOR RELIEF AGAINST ONLY THE 
FEDERAL DEFENDANTS 


PRAYER FOR RELIEF 


pursuant to 


22 
56 


Plaintiffs, by their counsel, complain of the 


defendants as follows: 


JURISDICTION 


mtn at cme 


Le Plaintiffs claims arise under the Fifth, Eighth 
and Fourteenth Amendments to the United States Constitu- 
tion; under Title XIX of the Social Security Act of 19; 
as amended, 42 U.S.C. §§1396-1396¢; under 42 U.S.C. §§ 
1981, 1983 and 1985; and under Articles 13, 15, 31 and 


35 of the New York Mental Hygiene Law. 


The jurisdiction of this Court is based upon 28 
U.S.C. §§ 1331, 1343 and 1361, and the aforesaid Amend- 


nents. 


The matter in controversy, exclusive of interest 
and costs, exceeds the sum of $10,000 for each named 


plaintiff. 


Plaintiffs request declaratory judgments purscant 
to 28 U.S.C. §§ 2201 and 2202; preliminary and permanent 
injunctions pursuant to 28 U.S.C. § 1651 and 42 U.S.C. 

§ 1983 as they have no adequate remedy at law; a writ 
of habeas corpus; compensatory and punitive damages; 


attorneys' fees; and costs. 


Plaintiffs seek injunctive relief restraining the 
enforcement of certain federal and New York statutes for 
repugnance to the Constitution of the United States; and, 


therefore, request the convening of a three judge 


District Court pursuant to 28 U.S.C. §§ 2281, 2282 and 


Only some, but not all,of the plaintifis' claims 
for relief require referral to, and decision by, the 


said three judge District Court. 


PT ATNHTT Pre 
rr ae 


ide The plaintiffs are: 


As Walter Woe, a pseudonym, a 26 year old 
involuntarily civilly committed patient at Brooklyn 
State Hospital, a New York state mental hospital located 


in Brooklyn, New York. 


He has been so involuntarily institutionalized 
since May, 1975. He has also been involuntarily civilly 
committed to this state mental hospital on more than 10 


prior occasions since 1970; and, 


By Wilma Woe, a psuedonym, his mother and 


guardian, by and through whom, he sues. 


Le Walter and Wilma Woe were allowed to prosecute this 
under a pseudonym, and their true names were sealed by 
order of the Honorable Edward R. Neaher, a judge of this 


7 


Court on June 27, 1975. 


Their true names have been made available by 
laintiffs' counsel to defendants' counsel, and their 
> 


true names are known to defendants' counsel. 


IV. Walter Woe has standing to bring this lawsuit be- 
cause he claims that he is repeatedly involuntarily 
institutionalized only in a state mertal hospital because 
of a concatenation of factors, that he is very sick, 


that he is very poor and that he is black. Solely due 


to the fact that he is involuntarily institutionalized, de 


the judge or administrative official who commits hin 

has him institutionalized only in a state mental hospital. 
This facility 1s overcrowded, understaffed and has in- 
ferior physical facilities. In this separate, unequal 
and inferior facility, Woe receives only a $25.00 a day 


level of custodial and inadequate care. Accordingly, 


matter 


facto 


he does not receive the adequate care and treatment that 


he is constitutionally required to receive due to the 


fact that he is involuntarily civilly committed. 


Due to the fact that the judge or administrative 
official who commits Woe follows a de facto practice of 
sanist segregation.end orders Woe to be involuntarily 
institutionalized only in a state mental hospital, Woe 
has invidiously been denied the opportunity to be 
voluntarily admitted to a separate,unequal and superior 
general hospital with psychiatric facilities. As this gen- 
eral i hospital is adequately staffed, is not overcrowded 


and has elaborate physica 


facilities, Woe would have 
received the $250.00 a day level of active and adequate 
care that he needs and to which he is constitutionally 


entitled. 


Living in Bedford-Stuyvesant, Woe further claims 
that he has access only to state mental hospital staff 
who refer him only for involuntary institutionalization 
at this separate, unequal and inferior state mental 
hospital facility. He says that if he were less sick, 
or less poor or white, he would have been voluntarily 
hospitalized by a private psychiatrist in a separate, 
unequal and superior non-state mental hospital facility 
in which he would have received the needed $250.00 


a day level of adequate and active care and treatment. 


Medicaid, for which Woe is eligible, refuses to 
pay any part of the inadequate and custodial care costing 
only $25,008 a day, but weuld pay without any question 
for all of the active and adequate care costing @250.00 


a@ day. 


Woe claims that this invidious practice of de facto 


panist and racist segregation is unconstitutional. It 


requires only, and is properly decided only, by a single 


judge - not a three judge District Court. 


vi. Woe has further standing to bring this lawsuit 
because he claims that the New York Mental Hygiene Law 
under which he is involuntarily civilly committed only 
contains substantive provisions as to who should be 


involuntarily civilly committed and procedural provisions 


as to how this should be done. 


He claims that as he is involuntarily institutionalized 
under loosely construed remedial mental heal laws, these 
laws also. should contain substantive and 
provisions assuring him of the needed, and constitutionally 


required, adequate care and treatment. 


Adequate staffing, adequate physical facilities and 
other aspects of adequate needed for Woe not only 
to assure that he will regain his health, and therefore 
his liberty as soon as pos They cre also needed to 


assure that the staff of the state will have the 


needs to be admitted by involuntary commitment 

when he can be discharged. Overworked and inadequate 
staff cannot properly arrive at decisions as to whom, 
when and how to admit or discharge. These improper 
decisions violate Woe's Fourtee 
whether made in the emergency room, the ward or 


the courtroom. 


Woe therefore claims that the New York involuntary 
civil commitment statutes are unconstitutional because 
they do not require, ner provide, adequate care. He claims 
that it 1s a matter of law,a matter of judicial notice, 
that he can, and does, receive only inadequate custodial 
care and treatment as his care costs only $25.00 a day 
when adequate and active care in the same community costs 


a minimum oz $250.00 a day. 


e @ 
VI. Woe has further standing to sue because prior to 
his involuntary institutionalization to a state mental 
hospital, he was a categorically needy financially 
indigent mentally disabled welfare recipient. 
Accordingly, he was eligible for, and did receive, the 
full panoply of federal Social Security welfare benefits 


to which he was entitled, e.g. funds for food, clothing 


and shelter and Medicaid for health care needs. 


Immediately upon being involuntarily institu- 
tionalized at Brooklyn State Hospital in May, 1975, 
and solely because he is a patient at a state mental 
hospital, all the federal Social Security welfare and 
Medicaid benefits that Woe received prior to his insti- 
tutionalization, and for which he is still technically 
eligible due to his financial indigency and severe 
mental disability, are not available to him. All 
these benefitsare totally and arbitrarily denied to him. 
By contrast, if he had been admitted to general hospital 
facilities, these benefits would have continued. 
Accordingly, Woe claims that he does not receive the 
needed, and constitutionally required, adequate and 
active care at the state mental hospital primarily 
because of insufficient state funding that is indirectly 
caused by the denial of federal Medicaid funds. At the 
separate, unequal and inferior state mental hospital 
he receives only a $25.00 a day level of custodial 


and inadequate care paid for only out of state funds. 


At the separate, unequal and supericr general 
hospital psychiatric facility, he would receive a $250.00 
a day level of adequate and active care ~- a major part 
of this cost would be paid for by federal Medicaid funds 


for which Woe is eligible. 


Woe claims that his exclusion from Medicaid benefits 


solely because he is in a state mental hospital is arbitrary, 


irrational and invidious and therefore unconstitutional. For 

the state mental hospital is totally excluded from becoming an 
approved Medicaid facility for the treatment of Woe even if it 
increases its expenditures; and provides active care and treatment 
as a cost that is less than the $250.00 a day cost of care at 


the general hospital. 


Furthermore, W ally emphasizes that his standing 
scrimination by the federal 

government is related only to the federal 
totally unrelated to his two claims against the State of New York. 
In his two claims against the State, he claims, first, that as an 
involuntarily civilly comm ad inmate of a state mental institution, 
he is constitutionally entitl O level of active care comparab 
to the $250.00 level of active care routinely p ded in general 
hospitals. He yn ed by the Sta f New York, and it only 
the State, and not the federal gove rent ,that nstitutionally 
obliged to provide active care. Second, } i the New 


York commitment laws must specifically require, and provide, the 


constitutionally mandated level of active and adequate care. 


+ 
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Woe claims that he is constitutionally entitled to 
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adequate care from the State because it was the State of New York 


that involuntarily institutionalized him is totally irrelevant 


Niche Wilma Woe has further standing to sue because 
a categorically needy welfare recipien Both named. plain 


are residents of the State of New Y Both are black. 


Vidic. 

23 F.R.C.P. on behalf of 

state mental hospita 

numerous that 1p Cal Co DB ; before the Court. 
The questions act ¢ common ») the entire class and 
the plaintiffs will fairly and adequately protect the interests of 


the class. 


DEFENDANTS 
Ids The defendants are: 
A. Caspar W. Weinberger is the Sécretary 


of the United States Department of Health, Education and 
Welfare. In this capacity, he has been charged with 

the responsibility for the administration of the programs 
under the Social Security Act of 1935, as amended. This 


includes Title XIX (Medicaid) of this Act; 
B. The United States of America; 


C. Hugh L. Carey is the Governor of the 


State of New York; 


D. Lawrence C. Kolb, M.D. is the Commissioner 
of the Department of Mental Hygiene of the State of New 
York. In this capacity, he has been charged with the 
responsibility for the administration of the New York 
laws governing the hospitalization of the mentally 
disabled for care and treatment. He also supervises 
the program of mental hospital catchment areas in New 
York State. Under this program, residents of definite 
geographical areas within the state who require mental 
hospitalization, are - due to to federal and s*ate 
statutory requirements - usually hospitalized only at 


certain mental hospitals only within these areas. 


Dr. Kolb's authority and responsibility is not 
limited to state mental facilities. It includes all 
mental facilities - governmental and non-governmental - 


in the State of New York. 


E. forton B. Wallach, M.D. is the Director 
of Brooklyn State Hospital, and in that capacity has 
overall responsibility for the care and treatment of 


the plaintiff, Walter Woe; and, 


F, The State of New York. 


POR_A FIRST, AND 


AGAINST ONLY THE STATE DEFENDANTS 


SUMMARY OF CLAIM 


As an involuntarily civilly committed inmate, 
is constitutionally entitled to adequate an ctive care 
treatment, either in a 


tive facility. 


Quid pro quo, it 
deprived Woe of his liberty, and it 1 he § New York 


that constitutionally is mandated to provide this active care. 


Prima facie, as a matter of 
notice, state mental hospital care 
day is minimally adequate neither 
adequacy nor by 
pared with non-state 
- and even in adjace b dings h lways 


$250.00 a day, or more than 10 times as much. 


It is irrational and invidious for a court to involun- 


tarily civilly commit the sickest and the poorest mentally i111, 


de facto, only to state mental hospitals wherein the 


by routinely 
receive only a grossly inadequate $25.00 a day level of custodial 


care. 


. By contrast, the less sick and the less poor are 
voluntarily hospitalized by a private psychiatrist in the 
psychiatric facilities of general nospitals wherein thev routinely 
receive the needed, and adequate level of care at a minimum 


nity cost of $250.00 a day. 


The situation is especially invidious as Woe is eligible 
for Medicaid. While Medicaid absolutely refuses to pay for Woe's 
$25.00 a day level of custodial care in a state hospital - and 


y and unquestionably pay for 


~ 


properly so, Medicaid would ful 


* 
z 


Woe's care in a general hospital with psychiatric facilities 


at a rate of $250.00 a day, if the court had committed Woe to 


this general hospital instead of to a state mental hospital. 


The situation is even more 


irrational and invidious 


as at the present time, most of the voluntarily hospitalized 


general hospital mental patients are 


Even though not financially indigent 


admission by their private psychiatri 


Chiatric hospitalization is so hign 


covered by Blue Cross, ete., so that 


are considered to be medically indice 


become eligible for, and receive ,Medi 


level of psychiatric care. 


Furthermore, even if the s 
routinely provided active 
care provided by the non-s 


still be unconstitutional 


only the voluntarily hospitalized 


Medicaid recipients. 
at the time of their 
St, the cost of psy- 


is routinely not 


most of these patients 


nt. They have, therefore, 


caid to pay for $250.00 a day 


tate mental hospital 
equal to the active 


facility, it woulda 


Separate and 


general hospital admits 


The defendant, Lawrence C. Kolb, M.D., the Commissioner 
of Mental Health of the State of New York has the statutory 


power, and the constitutional duty, to end this sanist segre-~ 


gation of the involuntarily civilly committed. He must integrate 


the voluntarily hospitalized and the involuntarily hospitalized 
in both the state and no state ment Dital facili 

Al. Walter Woe 26 year old poor, black, uneducated, 

unemployed single resident < he Bedford-Stuyvesant area of 
Brooklyn, New York 

economic "ghetto" are of New York Cit; For non-emergency 
care, this catchment area is served srimarily by two mental 

hospital facilities, Downstate 


State Hospital. 


“y 


Since May, 1975, Woe has been an involuntarily civilly 


committed patiént at Brooklyn State Hospital, a New York 
mental hospital for the mentally ill. le has been so involun- 


tarily institutionalized sole because the state claims that 


for his own benefit, and the benefit of others, he needs 
care and treatment in a mental hospital.. He is diagnosed 
as a schizophrenic personality complicated by sequelae of 
chronic alcoholism. He has never been accused of, much 


less convicted of, the commission of any crime, 


XII. Downstate 

a large in-patient psy 

and elaborate physic: "ac: -1les Although it is located 

in the center of a mental iospital catchment area that serves 

&@ population that is overwhelmingly black, both its patients 
and staff are more than 90% white. Invariably, the patients 
are less sick, bette ducated and wealthier than the patients 
at Brooklyn State Hospital. All the patients at Downstate 

are voluntarily hospitalized upon the referral of a physician. 
The majority of patients in this hospital receive Medicaid 


benefits, and all receive adequate and active care. The cost 


of this superior level of care is at least $256.00 a day. 


Woe has never been hospitalized, nor even been 
considered for hospitalization, for active treatment at this 


facility. 


Ne Brooklyn State Hospita a New York state mental 
hospital located across street from Downstate Medical 
Center. It is understaffe overcrowded and has inferior 
physical facilities. : is located in the center of a 


catchment area 


unexpected 


disproport‘onately frequently black The patients are more 


numerous, sick Dore and SS educated than. the patients 
at Downstate. Mos of them, as is Woe, are involuntarily 
hospitalized under court order or some other legal process. 
The active and adequate care needed by these patients is 
denied to them as t! 3 t ly provides less than $25.00. 

a day f iospital Shysician and other services provided 
to these patients. This is less than 1/l0th of the cost of 


care routinely provided at Downstate. 
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said three judge District Court. 


XIII, Since 1970, when he first required mental hospitalization, 


Woe has been involuntarily civilly committed for hospitalization 
on more than 10 occasions. Woe has never been hospitalized, 

nor even considered for hospitalization, for active treatment 

at Downstate. On each occasion, he has been involuntar‘ly 
institutionalized only in the inferior facilities at Brooklyn 


State Horpital to receive inadequate custodial care. 


471 nO occasion has he been hospitalized prima. ily 
upon the referral or recommendation of a private physician. 
On each occasion, he has been involuntarily institutionalized 
through a court order or a temporary emergency legal proceedure 


without any prior hearing. 


On every occasion, he hz been institutionalized 
against his will by the efforts o > police and the non- 
professional staff of the st > mental hospital. On no 


occasion, has he been institutionalized voluntarily. 


On every occasion that he has been involuntarily 
civilly committed, he has escaped only 
efforts of police and the non-professional staf 


state institution. 


institutionalization, Woe was 

recipient due to his 
indigency and mental dis: lity B ig On welfare prior to 
his institutionalization, he ce comprehensive federal 
Social Security benefits for foo z and shelter and 
comprehensive federal Social Security Medicaid benefits for 


health care, 


Solely because hes is institutionalized in 
mental institution, all these federal welfare and health 
care Social Security benefits are terminated without any 
hearing arbitrarily and immediately-upon entering this 


institution. It is not unexpected,therefore, to find that 


and inferior facility, Woe receives only a $25.00 a day | 


level of custodial and inadequate care. Accordingly 


due to insufficient state funding ~- food, clothing, shelter 
and health care are all grossly inadequate - and are at a 
level below that provided outside the institution through 


a combination of state and federal benefits. 


Furthermore, solely because he is involuntarily 
institutionalized, Woe is unable to leave the institution 
voluntarily and regain his prior federal welfare and 
health care benefits enjoyed prior to involuntary institutiona- 


lization. 


a. Woe further claims that he is -involuntarily institu- 
tionalized under loosely construed remedial substantive and 
procedural mental health laws by a judge or other legal official 
only to the inferior $25.00 a day facilities of a state mental 
hospital. He is involuntarily committed to this inferior 
institution because Downstate and other superior $250.00 

a day facilities are not available to the judge because the 


superior facilities do not accept involuntary patients. 


At present, the judge that orders his involuntary 
institutionalization can, and does, commit him only to 
a state mental hospital where he is condemned to invariably 


receive inadequate custod 


Woe, living in Bedford-Stuyvesant, has no «cess to 
private psychiatrist who could refer him to Downstate 
voluntary hospitalization. He only has access to 

hospital clinic or ward psychiatristswho have repea 
referred him only to Brooklyn State Hospital for invol: atary 


institutionalization. 


Woe and his class claim, therefore, that their 
involuntary institutionalization only to state mental institutions 
where they are invariably condemned to receive only $25.00 
a day inferior custodial care, instead of the $250.00 a day 


superior active care that they need, is unconstitutional. 


requires only, and is properly decided only, by a single 


judge - not a three judge District Court. 
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XVII. Woe claims that at present there is a separate and 
unequal two-tier system of mental hospital care in this city 
that is invidiously and irrationally sanist and racist. Upper 
d@laee patients who are disproportionatély!f frequently: white 
receive adequate and active $250.00 a day care as voluntary 
patients in federally funded general hospitals with psychiatric 
facilities. Lower class patients like Woe, who are dispro- 
portionately frequently black, receive inadequate and custodial 
$25.0D a day care as involuntary inmates in lower tier 


State mental hospitalsexcluded from federal funding. 


Woe claims that because of a concatenaticn of factors, 
e.g. being severely mentally 111, being poor and being black, 
he is involuntarily institutionalized only in lower tier 
facilities. The primary determinants in determining which 
facility is available to him are his severe illness, his 
poverty and his race. Because of these determinants, he is 
involuntarily civilly committed only to an inferior state 
mental hospital rather than being admitted voluntarily to a 


superior general hospital psychiatric facility. 


Woe claims that as he is involuntarily civilly 
committed, he has a constitutional right to receive adequate 
care and treatment at the mental hospital to which he is 
committed. If the Medicaid exclusion of state mental hospitals 
is allowed to continue by this Court, if he is compelled to 
receive only inadequate $25.00 a day care in Brooklyn State 
Hospital, then Woe claims that he has a constitutional 
priority over voluntary white patients to be admitted to, 
and receive care at, Downstate or some other superior upper 


tier §25C.00 a day federally funded general’ hospital. 


XVIII. While Medicaid for which Woe is eligible will not 
pay for his custodial $25.00 a day care at Brooklyn State 
Hospital, it wiil pay without any question for his $250.00 


a day active care at Downstate. 
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FOR A SECOND, AND SEPARATE, CLAIM FOR RELIEF 


AGAINST ONLY THE STATE DEFENDANTS 


XIX. SUMMARY OF ,CLAIM 


As an involuntarily civilly committed inmate, Woe 
is constitutionally entitled to adequate and active care and 
treatment, either in a state Mental hospital or in an alterna- 


tive facility. 


Quid pro quo, it is the State of New York that 
deprived Woe of his liberty, and it is the State ef New York 


that constitutionally is mandated to provide this active care. 


Prima facie, as a matter of law, as a matter of 


judicial notieej-*:, state mental hospital care that ecsts 
only $25.00 a day is minimally adequate neither by common law 
Standards of adequacy nor by constitutional standards of 
adequacy when compared with non-state mental hospital care 

in the same community - and even in adjacent buildings - 
that always costs more than $250.00 a day, or more than 10 


times as much. 


Accordingly, Articles 13, 15, 31, and 35 of the New 
York Mental Hygiene Law are unconstitutional as applied to Woe 
and other involuntarily civilly committed inmates or state 
mental hospitals as these statutes neither provide nor require 
the cons*itutionally required minimally adequate active care 


and treatment. 


Therefore, all involuntary civil commitments to 
New York state mental hospitals are, and have been, unconsti- 


cutional. 
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XLIV. In the 1970s, the inadequate custodial ec-- 


received by all state mental hospital inmates remains. 


XX. The sections of the New York Mental Hygiene Law 

that govern involuntary civil commitments to state mental 
hospitals of Woe and others similarly situated are in 
violation of the due-process-equal protection requirements 
of the Fourteenth Amendment to the United States Con- 


stitution. 


While many sections of the said Law regulate the 
substantive aspects of who should be involuntarily civilly 
committed, and the procedural aspects of how one should 
be involuntarily civilly committed, e.g. Sections 31.27, 
et seq., no section of this Law mandates that Woe, an 
involuntarily civilly committed state mental hospital 
patient, receive minimally adequate care and treatment 
for the allegedly sewere mental illness that required 


his involuntary institutionalization. 


Accordingly, the state legislature is not required 
to, and does not, appropriate sufficient funds to 
provide adequate and active care in the state mental 


hospitals. 


As a result, Woe receives inadequate care and treat- 
menta at Brooklyn State Hospital, a separate and unequal 
and fnferior state mental hospital. In this facility, 


Woe receives only custodial care at a $25.00 cost. 


The cost of the adequate and active care and treatment 
that he needs, and should morally and constitutionally 
receive - and for which he was ostensibly involuttarily institu- 


tionalized - at a superior non-state hoSpital such.vs Downstate 


care"). the state mental institution is Still totally, 


er Mei /S Ste Re ee sfeee> pao gee a ails gggnipibines eran itil! 3 xb Nhe cheng me Pate 
Medical Center is at least $250.00 a day. 


As every general hospital with an in-patient psychiatric 
facility in New York City provides a level of care that costs 
at least 10 times as much as the cost of care in any New York 
State mental hospital, then as a matter of judicial notice, 
the level of care in the state facility may be adjudged inadequate. 
In no other area of medicine, e.g. interial medicine, surgery, 
pediatrics or obstetrics is there any significant difference in 


the cost of care between public and non-public facilities. 


The ending of the present Nedicaid exclusions of 
Woe and his class would provide adequate funding for this problem, 
and would provide an administrative procedure under Medicaid 
regulations whereby adequate care would be assured to Woe and 


his class. For both the cost of care and the level of care 


in both state and non-state mental hospitals would be equal and adequate. 


aoe Plaintiffs claim that there is a need for adequate 
care and treatment for involuntary civilly committed patients 


in state mental 
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legal reasons. They claim that there is a need for minimally 
adequate care and treatment to decide first, if a person 

Should be involuntarily 
continue to be so institutionalized and third 


regain his health, and therefore 


proper care by means of an adequate staff and satisfactory physical 


facilities, the staff will not only be unable to properly decide 


and effectuate the conventional primary medical decisions of whom, 


The staff will also be unable to properly decide the primary 


legal substantive and procedural questions of whom, when and 


how to admit to, and discharge from, the state mental hospital. 


In 1975, a decade later, there are still approximately 


IXIIT. There is, therefore, a basic unrecognized and unmet 
legal need for the provision of adequate care and treatment 
in the state mental hospital. Realistically, as the average 
New York state mental hospital with its per diem expenditure 
of $25.00 a day does not provide adequate care and treatment, 
the legal goals of rational and just decisions as to whom 

and how to admit and discharge cannot properly be reached by 
an overburdened staff. This is true not only when the legal 
decision is an informal administrative decision made by. staff 


members in an emergency room, a ward examination or a staff 
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medical 


decision of a state mental hospital staff member. 


TEIET. Article 13 of the said Mental Hygiene Law, and in 
particular, §§13.17, 13.19 and 13.21, which the defendants may 
claim provide a readily available method of assuring and obtaining 
adequate care and treatment are unconstitutional as applied 


A * Isnt awe ~— a eee Ps SY ye ee — 
to Woe, an involuntary inmate of a state menta 


m+. ~ 5 a+ ce Ns 
she reasons are that he who is the complainant, he 
h la < rm * 4 } 4 
who is the plaintiff, he who is the judge and he who is the 


Furthermore, even if the procedures under Article 13 
were to meet procedural constitutionsl requirements of due process, 


the Article must still be held to be unconstitutional as there 
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is no provi in any section of the said Law for any method 
to financlally implement any decision made by the Commissioner 


to raise the present inadequate level of care, i.e $25.00 a day, 
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care and treatment, it defines this right adequately 
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FOR A THIRD, AND SEPARATE, CLAIM FOR RELIEF 


——— 


AGAINST ONLY THE FEDERAL DEFENDANTS 
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XXXII. In 1965, Congress determined that a separate 
unequal ~tier system of health jelivery existe 
United States. The middle and upper economic classes 
usually financially able to obtain adequa health care 
separate, unequal and superior facilitie: - either 
offices of physicians or ir -~private or 
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Even if the 


utilization of state mental hospitals is only Slightly 


higher than white utilization. 


. BRP” a ae a en a  ) a arr. atin, 


care"). the state mental institution is still totally, 
arbitrarily and irrationally excluded from receiving any 


Medicaid benefit for its patients between 21 and 65. 


XLVI. The upper tier of our mental hospital system 
consists primarily of general hospitals with in-patient 
psychiatric facilities whose patients have Medicaid 
benefits totally available to those who are eligible. 

In this upper tier, one finds the less numerous, the 

less sick, the less poor, the better educated, the 
disproportionately frequently white and the dispro- 
portionately frequently voluntarily hospitalized among 
our nation's hospitalized mentally 111. These facilities 
are invariably well-staffed, not crowded and have excellent 
physical facilities. In these hospitals, the patients 
invariably receive adequate and active care. The cost 

of this care is usually about 10 times the cost of 
custodial care, e.g. in New York State, the average 

cost of general hospital in-patient psychiatric care is 


more than $250.00 a day for hospital and physician services. 


XLVII. Accordingly, there is a separate and unequal 
sanist two-tier system of mental hospital care delivery 
in the United States. Medicaid instead of ameliorating 
this situation has only exacerbated this invidious chasm 


in health care. 


In 1965, when Medicaid was first enacted, there 
were approximately 700,900 Americans from the lower socio- 
economic classes treated annually in separate, unequal 
and inferior lower tier factlities of the state mental 
hospitals. There were approximately 200,000 Americans 
from the upper socio-economic classes treated annually 


in the separate and unequal and superior upper tier 


facilities Of the non-state mental hospitals. 
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In 1975, a decade later, there are still approximately 
700,000 Americans from the lower socio-economic classes 
treated annually in the still separate, unequal and 
inferior lower tier facilities of the state mental 
hospitals. There are, however, approximately 700,000 
Americans, primarily from the middle and upper socio- 
economic classes, treated annually in the increasing 
number of separate, unequal and superior upper tier 
facilities of non-state mental hospitals. Almost all of 
this latter care is paid for by third parties - the 


largest part of which is Medicaid. 


XLVIII. Medicaid, therefore, has operated to provide : 
more and better mental hospital care only for upper 

tier Americans. Furthermore, by increasingly depriving 

the state mental hospitals of desperately needed pro- 

fessionals who are increasingly leaving the state mental 

hospital system to work in the ‘iigher paying and less 

demanding positions in the upper tier facilities, 

Medicaid has actually acted to lower the standard of 

care provided in the lower tier facilities of the state 


hospital system. 


It is not unexpected, therefore, that the 
delivery of an adequate level of care to the 700,000 
Americans treated annually in state institutions remains 
the major unsolved problem in health care delivery in 


the United States. 


XLIX. In 1965, if totally applicabie’ to all 
hospitalized mentally i11 Americans, Medicaid had the 
potential to be a federal "right to treatment" statute 
that would have assured the constitutionally required 
acgequate care and treatment to all state mental hospital 
patients - and especially to the involuntarily civilly 


committed. Medicaid recognizes the right to adequate 
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Es STATE MENTAL HOSPITAL PATIENTS ARE USUALLY INVOLUN- 
TARILY CIVILLY COMMITTED WHILE GENERAL HOSPITAT, 
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care and treatment, it defines this right adequately 
by statute and regulation, it implements this right 
through adequate and substantial federal funding, and 
it enforces this right by taking away these funds if 


adequate and active care is not provided. 


Irrationally, however, Medicaid has granted 

this federal statutory "right to treatment" only to 
those upper tier Americans voluntarily hospitalized in 
separate, unequal and superior general hospital psychiatric 
facilities. It has invidiously denied this same statutory 
right to lower tier Americans involuntarily institutionalized 
in separate, unequal and inferior state mental hospitals 
- even if these state hospitals undertake to provide the 

jed and constitutionally required active care and 


treatment. 


L. Medicaid, therefore, has not done away with the 
separate and unequal two-tier sanist system of mental 
health care delivery that previously existed between 
Americans who were members of the upper and lower socio- 


economic classes. 


It has, in fact, actually widened and exacerbated 
the chasm that existed prior to 1965,when Medicaid was 


first enacted, in the delivery of mental sSpital care. 


From 1965 until today, Medicaid has developed 
into a federal reimbursement national health care plan 
that now provides more than $10 billion annually for 


the care of 20 million medically indigent Americans. 


From 1965 until today, Medicaid has developed 
into a federal reimbursement national mental hospital 
care plan that now provides approximately $1 billion 


annually - but almost totally for the care of the 
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700,000 mentally 111 Americans treated annually with 
active and adequate treatment in the separate, unequal 


and superior psychiatric facilities of general hospitals. 


Irrationally and invidiously, it has totally 
and arbitrarily excluded more than 85% of the 700,000 
lower socio-economic class Americans treated annually 
with custodial care in the separate, unequal and 


inferior facilities of the state mental hospitals. 


LI. Plaintiffs in this case do not ask that the 
federal government grant the states reimbursement for 

the custodial care provided in the state mental hospitals 
to which the plaintiffs have been involuntarily institu- 
tionalized. Woe and his class, the involuntarily civilly 
committed in state mental hospitals, ask only that these 
State institutions - the only facilities available to 
them, de facto, because they are socially disadvantaged, 
severely mentally 111 and involuntarily civilly committed 
- be declared eligible for federal reimbursement; but 
only if the patients in these state facilities receive 
active and adequate care, at a cost and with a time limit, 
not to exceed comparable care in a neighboring general 


hospital. 


If in 1965, the federal government could establish 
a Medicaid plan that in 1975 now provides $10 billion annually 
in federal reimbursement funds for the comprehensive care 
of colds and bunions as well as for cancer and heart disease; 
if the federal government in 1965 could establish a Medicaid 
plan that in 1975 now provides almost $1 billion annually 
- but only for the active care being provided for 700,000 upper 
class Americans receiving active treatment in superior, 
separate and unequal general hospital psychiatric facilities; 
then the du€ process-equal protection requirements of the 


Fifth Amendment mandate that a similar amount, $1 billiop, 
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require intensive medical care; and, (2) approximately 


BS¢ af the 700.000 severely mentallv 211 Americans treated 
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be made available to a similar number of 700,000 Americans 
now being routinely treated annually in our state mental 
hospitals - but only if this latter group receives 


active care in these facilities. 


While admittedly more money alone may not cure 
him, the poor severely mentally 111 American now involun- 
tarily institutionalized only in state mental hospitals 
constitutionally deserves the same opportunity to see 
if more funds will help him or do nothing for him that is 
now routinely veing given to less poor mentally ill 
Americans voluntarily hospitalized in our general 


hospitals. 
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SANISM OPPRESSES THE INVOLUNTARILY CIVILLY 
COMMITTED STATE MENTAT. wneptrar pamtenm 
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LII. FURTHER SPECIFIC PROOF OF THE INVIDIOUS SEPARATE 
AND UNEQUAL TWO TIER SANIST SYSTEM OF SEGREGATED 
MENTAL HOSPITAL CARE IN THE UNITED STATES 


A. PER DIEM COSTS 


In 1973, the average daily expenditure per 
patient in a state mental hospital was $25.20. This 
included not only room and board, but also all physicians’ 
Services, all laboratory services ,all medications, all 


Social services, etc. 


In New York, the average cost was only $24.03, 
or below the national average. PRCVISIONAL PATIENT 
MOVEMENT AND ADMINISTRATIVE DATA - STATE AND COUNTY 
MENTAL HOSPITAL IN-PATIENT SERVICES, JULY 1, 1972- 

JUNE 30, 1973, STATISTICAL NOTE 106, DIVISION OF 
BIOMETRY, NATIONAL INSTITUTE OF MENTAL HEALTH (May, 
1974), at 10. 


By contrast, the average daily cost per patient 
for active care in the psychiatric service of a general 
hospital.1s at least 10 times the cost of custodial care 


in a@ state mental hospital. 


For example, at Downstate Medical Center, the 
average daily cost per psychiatric in-patient during 1974 
was $307.01 - not including the cost of physician's and 
other professional staff services. Letter of July 17, 
1975 to Morton Birnbaum, M.D. from the Office of Con- 
troller, Downstate Medical Center. The cost of services 
of a psychiatrist, psychologist, etc. usually runs upwards 
from a minimum of $50.00 a day; therefore, the total 
cost per day for active care at this general hospital 
psychiatric in-patient facility is more than $350.00 
a day. Accordingly, the $250.00 per diem figure used 
throughout this Complaint is actually a very low estimate 
of the average per diem cost in New York City of active 


care in a general hospital in-patient psychiatric service. 


EVERY EXPL2T OPINION SAYS THAT THE MEDICAID EXCLUSION IS 
IRRATIONAL. 


Throughout the nation, inn ther area of 
hospital care, e.g. medicine, surgery, pediatrics and 
obstetrics, is there any significant fference in the 


same community between the cost of public hospital care 


nd non-public spital ca 
p p 


Accordingly, the Court should take judicial 
notice of the fact that New York state mental hospital 
care is as a matter of law inadequate. State mental 
hospital care at a $25.00 custodial level is as a 
matter of law grossly inadequate both by common law 
Standards of adequacy and by constitutionally required 
Standards of adequacy when compared with the needed $250.00 
level of active care received at the general hospital 


psychiatric facility. 


This is especially true when as here, Brooklyn 
State Hospital and Downstate Medical Center are located 
in, and theoretically Serve, the same community and treat 
the exact same illnesses - and are even physically 


adjacent. 


The $250.00 a day cost is paid for by Medicaid 
as follows: 50%, or $125.00 by the federal government ; 
and 25% each, or $62.50 each, by the state and municipal 
governments. New York State, therefore, contributes 
2.50 per diom for the active care of a Downstate psychiatric 
patient, but pays only $25.00 per diem when it provides 
total care - e.g. for Brooklyn State Hospital psychiatric 
care. It is not unexpected, therefore, for the state 
mental hospital patient to receive grossly constitutionally 


inadequate custodial care. 
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IN 1975, THE 700,000 LOWER <a TO-ERONOMTCERSS AND 
USUALLY FINANCIALLY INDIGENT STATE MENTAL_HOSPITAL 
PATIENTS ASK ONLY FOR THE SAME FFDFR%j. METIICATD 
REIMBURSEMENT FOR THEIR ACTIVE CARE THAT LgNOW 
ROUTINELY AVAILABLE FOR THE 700,000 MIDDLE aWND UPYER 
SOCIO-ECONOMIC CLASS BUT USUALLY MEDICALLY IN- * 
DIGENT PATIENTS IN GENERAL HOSPITAL PSYCHIATRIC 
FACILITIES 


In 1965, when Medicaid was first enacted, there 
were approximately 700,000 Americans from the lower 
socio-economic class treated annually in separate, 
unequal and inferior segregated lower tier facilities 
of the state mental hospitals. These patients invariably 
received custodial care. In 1975, there are still the 
same number of patients from the same socio-economic 


class who are still receiving inadequate custodial care. 


In 1965, when Medicaid was first enacted, there 
were less than 200,000 Americans from the middle and 
upper socio-economic classes treated annually in separate, 
unequal and supenior segregated upper tier general hospital 
psychiatric facilities. These patients invariably received 
adequate care. 1975, there are approximately 700,000 
patients from the middle and upper socio-economic classes 
treated annually in these facilities and receiving active 
PSYCHIATRIC TREATMENT IN THE COMMUNITY, JOINT INFORMATION 
SERVICE OF THE AMERICAN PSYCHIATRIC ASSOCIATION AND THE 


FOR MENTAL HEALTH (1974 


As most of the general hospital psychiatric 
patients do not have the personal resources to pay directly 
for their care, and as most of their Blue Shield or other 
third-party coverage is inadequate, it is usual for them 
to he declared medically indigent and have Medicaid pay 
for most of their hospital bill. In 1975, about $1 billion 
went for the psychiatric in-patient care of medically 
4ndigent patients, but not one cent went for the care of 


any state mental hospital patient between the ages of 21 


and 65. (Ibid.) 
BEST COPY AVAILABLE 


In New York City, approximately 85% of Medicaid 
recipients are financially indigent, 1.e. welfare recipients, 
and only 15% are medically, but not financially, indigent; 
however, as persons often become medically indigent only 
when faced with high hospital bills net covered by insurance 
plans, these 15% who are medically indigent account for almost 50% 
of New York's Medicaid expenditures. (New York Times, 


January 22, 1973, at p. 35, col. 7.) 


Medicaid, therefore, has operated only to 
provide more and better general hospital psychiatric 
care for middle and upper class Americans. In addition, 
it has actually harmed state mental hospital patients 
as their facilities are increasingly deprived of 
desperately needed professionals who are increasingly 
leaving the state mental hospit#1 system to work in 
the higher paying and less demanding upper tier general 


hespital facilities. 


The state mental hospital patients ask only 
that their facilities be eligible to receive Medicaid 
reimbursement if active care is provided. Plaintiffs 
contend that with active care not only will their 
mortality anc morbidity decrease, but also that they 
will require jess days of hospitalization - that they 


will require less days of involuntary institutionalization. 


Plaintiffs concede that the federal government 


ra 
t 


was not constitutionally obliged in 1965 to pay for 
in-patient psychiatric care; however,once it began to 
fund active care for the middle and upper class patients 
in their separate, unequal and superior fuciiities in 
general hospitals, the federal government is constitu- 
tionally obligated to fund active care for the lower 
socio-economic class patients in their separate, unequal 


and inferior segregated facilities in the state mental 


hospital system. 


C. BOTH THE QUALITY AND THE QUANTITY OF PROFESSIONAL 
STAFFING OF STATE MENTAL HOSPITALS ARE GROSSL 
Warr 


IN ADEQUATE 


—rseroereethemeseensesesesenenene 


The state mental hospitals have less than the 
equivalent of 11 full-time 


Or a@ ratio of 1 physician t 


unexpected, therefore, that receive only 


Custodial care 


By contrast, the ceneral hospital psychiatric 
facilities have the equivalent of 63 full-time psychiatrists 
per 1,000 patients, or a ratio of 1 physician to 15 
patients. It is not unexpected, therefore, that these 
patients receive adequate and active care. PRIVATE 


MENTAL H 


OSPITALS 1969-1970, Mental Health Statistics 
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No. 10, NATIONAL INSTITUTE OF 


almost invariably foreign-trained, and are usually licensed 
to work only in these state facilities. By contrast, 


general hospital psychiatrists are aimost invariably 


American trained, and Naveunlimited state licensure. 


For example, Brooklyn State Hospital had 93% 
foreign trained physicians when recently compared with 


Downstate that had only 16% fore 
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It is usually accepted in psychi atry that 
schizophrenia is the most malignant and the most serious 
of the major psychoses. In 1972, in the 25-34 year old 
age group which includes Woe, 37% of the admissions to 


State mental hospitals were schizophrenics. By contrast, 


in the general hospital psychiatric services only 15% 


of admissions were 


schizophrenics. 


DIAGNOSTIC DISTRIBUTIC 
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"(S)tate mental hospital - » « patients are known 
to be heavily concentrated at the lower socio-eco 
levels." ADMISSION BY FAMILY INCOME LEVEL - OUTPATIENT 
PSYCHIATRIC SERVICES - 1969, STATISTICAL NO 47,. BIOMETRY 


cts SATTONAT. THETTPNIOER AD ween ee ariene: | 1674) « 
BRANCH, NATIONAL INSTITUTE OF MENTAL HEALTH (May, 1971) at 2 
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Admission rates show an inverse relationship between 


level of education and rate admission; the lower the 


level of education, the higher the age-adjusted admission 
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STATISTICAL NOTE 104, BIOMETRY BRANCH, 


INSTITUTE OF MENTAL HEALTH (April, 1974), at 2. 
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G. HOSPITAL STAYS ARE NOT DISPROPORTIONATELY LONGER 
FOR STATE MENTAL HOSPITAL PATIENTS CONSIDERING 
THAT THEY ARE SICKER UPON ADMISSION, 


The average period of hospitalization in state 


mental hospitals during 1971 was only 41 days. LENGTH 


OF STAY OF ADMISSIONS TO STATE AND COUNTY MENTAL HOSP ITALS, 
UNITED STATES 1971, STATISTICAL NOTE 74 (February, 1973). 
Even this period would be shortened if these patients 

were to receive active care. Furthermore, they would 

be discharged far healthier than at present if the care 


that they received was better, 


The average stay in general hospital psychiatric 
facilities that treat less sick patients is only slightly 


less. The average stay for a Downstate Hos pital psychiatric 


patient is 31 days. Letter of July 17, 1975 to ‘ton 
Birnbaum, M.D., cit. supra, at LII A. Of course, after 


&@ course of active care, they are able to function far 
better upon discharge, and are less likely to have to 


return to the hospital].. 


H. BLACKS GO DISPROPORTI 
HOSPITALS AS A REFLECT 
THEIR LACK OF EDUCAT! 


ELY FREQUENTLY TO STATE MENTAL 
IN OF EIR POVERTY AND 


N OF RACISM, TH 


There are far higher admission and resident patient 
rates of blacks in state mental hospitals than of whites in 
these institutions. There is no study, however, that 

claims that there is an increased incidence or prevalence 
of severe mental illnesses among blacks as compared to whites 
to account for these higher utilization rates by blacks of 
State facilities. These differences in utilization rates 
therefore, are not a medical phenomenon. Rather thay are a 
socio-economic phenomenon due to the fact that for We» and 
other Similarly situated disadvantaged blacks who are severely 
mentally i111, there 1s no alteznative to the state mental 


hospital for non-emergency hospital care. 


Among the data that can be 


set forth 


in support 


of the above conclusions are the following: 


(2) 
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A recently published 


Institute of Mental Health entitled 


HEALTH FACILITIES 1971 dis 


white males in the overall 


versus non-public mental 


The comparable 


among black males are 14: 


racial utilization rates of more than 


differences would be even greaterif lin 


26 year old group to which Woe belongs. 
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111 blacks. 


was included 


2l age group 


black 


utilization of state mental hospitals is only Slightly 


higher than white utilization. 


In the over 21 and under 65 age groups that 
have been excluded from Medicaid benefits to state 
mental hospital patients, black utilization of these 
facilities is several hundred percent greater than 


white utilization, varying with different ages. 


These data are especially significant because 


the majority of state mental ‘hospitalizations are 


involuntary civil commitments while, by contrast, non- 
public psychiatric hospitalizations are invariably * 


voluntary; therefore, it is inevitable from these 
utilization data that a far higher percentage of blacks 
than whites are invariably involuntarily civilly committed 


due to racism. OMe 


The conclusion from these data is that in non- 
state mental hospitals wherein care is always moze than 


adequate, and wherein the utilization rates by whites a 


and is frequently used. By contrast, in the state mental 
hospitals wherein care is usually grossly inadequate, and 
wherein the utilization rates by blacks are disproportionately 
high, Medicaid 1s not available. Prima facie, this is 


de facto governmental racism. 


The most authoritative review of these data 


i. 


by the nation's leading experts on mental health care | 


epidemiology concludes: 


r 


Racist practices undoubtedlv are 

key factors - perhaps the most important 

ones - in producing mental disorders among 
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blacks and other underprivilered groups, in 
the place where members of 


receive diagnosis and treatment 


disorders, and in determining the 
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Kramer, M. Rosen, B.N., & Willis, E.M., 
Definitions and Distributions of Mental Disor- 
ders in A Racist Society, in WIULIE, C.V.. 
KRAMER, Bites & BROWN, B.S., Ri JISM AND MENTAL 
HEALTH 353, 355-56 (1973). 


The authors of this article are the Chief and 
and two members of the Biometry Branch of the National 


Institute of Mental Health. 


Because of these data, and because of their 
unique expertise, the Executive Committee of the Black 
Psycniatrists of America, a national organization of 
over 300 black psychiatrists, comprising more than 90% 
of all black psychiatrists in the United States, in 
December, 1973, issued the following condemnation of 
the racist Medicaid exclusion of state mental hospital 


patients: 


. (I)t demonstrates an unconscionable A 


denial to the mentally ill black and indigent 
persons who are served by the Black Psychiatrists 
of America of the means by which they may be 
cured, and may be returned to their communities 
as useful, productive citizens. 


Whether intentionally or otherwise, 
the present Medicaid laws as drafted exclude 
great numbers of black and other indigent 
patients from their coverage. By virtue of 
their economic status, the disadvantaged 
blacks of this nation are compelled to use 

3 the state hospital systems for mental treat- 
ment. The exclusion of Medicaid support 
for indigent blacks and otKers in the state 
mental hospital systems of our nation is an 
unconscionable and discriminatory practice 
against this most significant segment of 
our American citizenry, and is by definition 
an unconstitutional method of funding health 
care services." 
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I. STATE MENTAL HOSPITAL PATIENTS ARE USUALLY INVOLUN- 
TARILY CIVILLY COMMITTED WHILE GENERAL HOSPITA!, 


PSYCHIATRIC PATIENTS ARE USUALLY VOLUNTARILY 
HOSPITALIZED 


Throughout the nation, most state mental hospital 
patients are involuntarily civlly committed to these 
institutions, e.g. in 1972, only 48.6% of state mental 
hospital admissions were voluntary. LEGAL STATUS OF 
INPATIEN1 ADMISSIONS TO STATE AND COUNTY MENTAL HOSPITALS, 


UNITED STATES 1972, STATISTICAL NOTE 105, DIVISION OF 


BIOMETRY, NATIONAL INSTITUTE OF MENTAL HEALTH, (May, 1974), 
at 2. 


By contrast, the overwhelming majority of general 
hospital psychiatric admissiorsare voluntary hospitalizations. 
as can be seen by the following data from the Annual Report 
of the Mental Health Information Service for the fiscal 


year 1973~4.Thesé data areonly available for the First Department. 


LEGAL STATUS OF ADMISSIONSTO IN-PATIENT PSYCHIATRIC FACILITIES 
ont ees FOYCHIATRIC FACILITIES 


Name of General Hospital Voluntary Involuntary 
F Mount Sinai Hospital 881 0 

New York Hospital 733 0 

University Hospital 307 0 

Roosevelt Hospital 573 0 


Name of State Mental Hospital 


Manhattan State Hospital Lyle 2,206 


Manhattan State Hospital is the state mental hospital 


that serves the same catchment areas served by the above 


general hospitals. 


J. THERE ARE DIFFERENT GATEKEEPERS FOR DIFFERENT 
MENTAL HOSPITALS - JUDGES FOR THE STA°E MENTAL 
HOSPITALS AND PSYCHIATRISTS FOR THE GENERAL 
HOSPITAL PSYCHIATRIC FACILITIES. 


The gatekeepersto the general hospitals are 
usually psychiatrists in private practice on the staffs 
of these hospitals, and these physicians control admissions 
to these hospitals. They usually are able to persuade 
their middle and upper class patients to accept voluntary 
hospitalization in the separate, unequal and superior 
upper tier facilities of a general hospital as an 
alternative to being involuntarily institutionalized 
in the separate, unequal and inferior lower tier 


facilitdes of a state mental hospital. 


" 


In many cities, but particularly in 
the larger ones, and particularly in the volun- 
tary hospitals, the service pattern is one in 
which the privately practicing psychiatrist 
admits the patient to the general hospital 
inpatient service, which in many, perhaps 
most,cases will have no staff psychiatrists. 
The private practitioner attends the patient 
while he is in the hospital, and upon his 
discharge continues to see him as needed in 
his private office." PSYCHIATRIC TREATMENT 
IN THE COMMUNITY, op. cit., supra, at 
By contrast, the gatekeeper to the state mental 

is usually a Judge, an administrative legal official or 

a state mental. hospital staff physician who is usually 

unable to persuade the lower class patient to accept 

voluntary hospitalization to receive inadequate custodial 
care in the separate, unequal and inferior segregated 
lower tier facility, the state mental hospital. 

Ry N MANY WAYS, PATIENTS IN STATE MENTAL HOSPITALS 
ARE TREATED LIKE PRISONERS. 

For all practical purposes, therefore, the only 
groups of medically indigent Americans totally excluded 

from federal health care benefits are: (1) 200,000 


common criminals who after conviction are imprisoned annually 


in our state penal institutions - but only a few of whom 


require intensive medical care; and, (2) approximately 

85% of the 700,000 severely mentally 111 Americans treated 
annually in our state mental hospitals - all of whom 
require intensive psychiatric care, and many of whom also 
require extensive surgical and medical care. wansbury, J., 
The Prevalence of Physical Disease in A Large Mental 
Hospital and Its Implications for Staffing, 23 HOSPITAL 
AND COMMUNITY PSYCHIATRY 148 (1972) 


For both prisoners in state penal institutions, 
and for patients in state mental hospitals, their rre- 
existing eligibility for Social Security benefits is 
arbitrarily and automatically terminated for both federal 
welfare benefits for feod, clothing and shelter and 
for federal Medicaid health care benefits for both ental 


and physical illnesses. 


For both the inmates of state mental hcspitals 
and the inmates of state penal institutions, this arbitrary 
and automatic termination of Social Security benefits 
occurs immediavely uzon being institulonalized. Both 
groups receive no substitute federal venefits, and no 
equivalent state benefits. Also like common prisoners, 
the involuntarily civilly committed patients are unable 
to voluntarily leave their institutions at will to return 
to the community and regain their federal Medicaid health 


care benefits and other welfare benefits. 


While the state penal institution inmate is 
institutionalized only afterthe judge complies with strictly 
construed substantive and procedural penal statutes, the 
patient is involuntarily institutionalized far more readily 
- by the judge or other legal official complying with 
loosely construed substantive and procedural remedial 
statutes. The gatekeeper to the state pena institution 


and to the state mental hospital is the judge, or some other 


legal official. 


L. SANISM OPPRESSES THE INVOLUNTARILY CIVILLY 

COMMITTED STATE MENTAL HOSPITAL PATIENT 

MORE THAN ANY OTHER MENTALLY ILL PERSON; 

THEREFORE, THE INVOLUNTARILY CIVILLY 

COMMITTED IN OUR STATE MENTAL HOSPITALS 

CONSTITUTE A "SUSPECT CLASSIFICATION" 

AND STRICT SCRUTINY IS REQUIRED OF ANY 

CONGRESSIONAL DISCRIMIN/TION AGAINST THEM. 

All of the foregoing are examples of sanism, ‘ 
of how sanism exists in our society and of how it particu- 
larly oppresses the involuntarily civilly committed in Wl 


our state mental hospitals. 


Analogous to the claims of blacks that they 

are oppressed by the bigotry of our racist society, and 

analogous to the claims of women that they are oppressed 

by the bigotry of our sexist society, so can the severely 

mentally i111, and particularly the involuntarily civilly 

committed in our state mental hospitals claim that they 

are being invidiously and irrationally oppressed by the 

bigoted thinking, feeling and behavior patterns of our = 


sanist society. 


Sanism is the irrational thinking, feeling and 
behavior patterns of response by an individual or by a 
society to the irrational - and sometimes even to the 
rational - behavior of a mentally 111 individual. It is 
morally reprehensible because it is an unnecessary and 
disabling oppressive burden that is added by our bigoted 
and prejudiced society to the very real affliction of 


mental illness. 


No group in our nation is more irrationally ae 
and invidiously oprressed by our society than the involuntarily 
civilly committea state mental hospital patients. No 
group is more deserving to be considered a "suspect 
classification” by the courts when weighing the consti- 


tutional validity of a legislative discrimination against 


. 


this oppressed group. 


EVERY EXPC4T OPINION SAYS THAT THE MEDICAID EXCLUSION IS 


IRRATIONAL. 


Lill,. Every expert opinion by every major national 
health care group, every expert opinion by every major 
national black health care group, and every opinion by 
every major black national civil rights group and every 
other expert opinion - including that of the United 


States Department of Health, Education and Welfare - 
States that the present Medicaid exclusion of involun- 


tary civilly committed patients in state mental hospitals 


who are between 21 and 65 is both medically and sociologically 


irrational. Furthermore, that this Medicaid exclusion 
invidiously discriminates against blacks and other 


socially disadvantaged severely mentally i111 Americans. 


No expert opinion says that the Medicaid 
psc wna ii hh ch ladle ol 


exclusion plan is rational. 


The Court, therefore, should not adopt an 
Emperor's Clothes approach. It shoula hold that the 
Medicaid exclusion of these state mental hospital patients 


is irrational and invidious, and therefore, unconstitutional. 


THE EXPERT OPINIONS OF EVERY MAJOR NATIONAL HEALTH CARE GROUP 
A. AMERICAN MEDICAL ASSOCIATION 


= Physicians specializing in the 
treatment of mentally 111 patients have 

been particularly concerned with the limitations 
piaced on the amounts of benefits available 

for psychiatric treatment and services under 
Title .. . XIX of the Social Security Act 

of 1935 as amended. Of particular concern has 
been the provision under Title XIX for the 

care and treatment of mentally 111 patients 
otherwise eligible for benefits which 
differentiates on the basis of age and the 
institution in which treatment is being 
received. The inequities produced by the 
current Medicaid proyisions deprive indigent 
patients not only of valuable civil rights 

but also, in many cases, prevent such patients 
from receiving a level of care commensurate with 
proper standards of psychiatric and medical 
treatment.’ 


AMERICAN NURSING ASSOCIATION 


" 


The Association believes that the 
(exclusion) will result in a denial to the 
mentally i111, . .. + and indigent persons 
of the means by wnich their Symptoms may 

be alleviated to the extent that they may 

be returned to the communities as useful and 
productive citizens." 


AMERICAN ORTHOPSYCHIATRIC ASSOCIATION 


Ls (Patients) are those groups who 


have throughout history, been among the 
most powerless in society. .. 


* . . . 


(M)ost disturbing of all is the 
fact that the cut-off of funds at the point 
of complete deprivation of liberty involved 
in involuntary hospitalization prevents the 
(patients) from receiving ... treatment 
+ « « « And it is certain that only through 
the receipt of treatment will (patients) 
be in a position to return to the community." 


AMERICAN PSYCHIATRIC ASSOCIATION 


The American Psychiatric Association, one 
of the groups most qualified by its expertise, to 
evaluate the socio-psychiatric validity of this dis- 
crimination in the delivery of mental hospital care 


has unequivocally condemned this invidious discrimination, 


at length, as follows: 


"EQUAL PROTECTION IS DENIED BECAUSE THE 
CLASSIFICATION DOES NOT EVEN BEAR A 
RATIONAL RELATION TO THE LEGISLATIVE PURPOSE. 


(T)he challenged classification 
in the Medicaid legislation is not an imprecise 
guess in the-right direction, but 41s based on 
a wholly wrong criterion. ... it neslects 
the field most obviously and rightly in need 
of a remedy, and... it operates to widen 
rather than to lessen or leave the same the 
existing inequities in the quality of medical 
care. 


(T)he arrument against ‘mathematical 
nicety’ has no relevance here. This 1s not a 


case in which a classification could have been 


a@ bit more precisely drawn so as to take 
account of a few random individuals on 
either side of the jine who happened to be 
sinilarly Situated. In Medicaid, the vast 
majority of potential, technically eligible 
mentally 111 recipients are, in practice, 
totally excluded from benefits while a 
small, arbitrarily selected minority are 
eranted comprehensive benefits. Far from 
imprecision, this is clear discrimination. 


nment has sougnt to 
defend a class sat 1 scheme which totally 
excludes the na) ity o Seng seh and 
increases ineq >i “urthermore, 
the basic point imp1; his: the criterion 
ef residency ina s > or county mental 
hospital versus a p eB or general hospital 
as used to confer or wi Medicaid 
benefits, is not rationally related to ae 
expressed Congressional purpose of provi: 
uperaded medical care to all - but parisouserts 
to the who had hitherto been able to 
afford Ms og the meagerest care. There need 
be no myst search for the holy grail 
of Congress é pele here: the structure 
and history | ° “Me icaid bespeak its intent. 
Full coverage, equalization and uniformity are 
its overall goals. 


The patients in state and county 
mental hospitals are more likely than other 
patients to be poor, more likely to be black. 
They are more likely to be afflicted with the 
more onerous mental disorders .... The 
institutions themselves start out less wet 
equipped id staffed an private institutions 
And yet wi he omnibus scope of Medicaid, 
the s I pit: al patients is 
the only she pattern of 
maximaliy Because of its 
history this exception 
must be 
as one which 
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AMERICAN PUBLIC HEALTH ASSOCIATION 


" 


Nothing in the legislative history 
of Medicaid reere ye excluding those under 
65, from the same coverage as those over 65. 


* 
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“oa PHO 


raises the matte 
dimension, when 
mental health 
facilities and 
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private psychiatrists and private institutions, 
may be eligible for Medicaid coverage, while 
all persons under 65 who are forced by a come 
bination of social factors into public mental 
institutions are denied Medicaid coverage. 
There is nothing rational in this distinction: 
first, while (a Court) may refer to the 
Congressional belief that the care of the 
mentally 111 in state hospitals was the 
responsibility of the states, the arbitrary 
age of 65 is used to cancel that "belief; ' 
second, while (a Court) may refer to the 
Congressional objective that .. . Medicaid 


was designed to alleviate the cost of 
health care which is active and remedi al 


rather than custodial, in fact those persons 
in public mental hospitals over 65 are 
custodial patients while the younger patients 
are the ones who would be eligible for active 
and remedial treatment if money (such as 
available under Medicaid) was available to 
pay for their treatment. " 


NATIONAL AS STATE MENTAL HEALTH DIRECTORS 


This Association represents the directors of 


the programs for the mentally ill in the 54 states and 


territories. 


We propose an amendment to Title XIX 
of the Social Security Act as follows: 


In PL 98-97 - at the end of Section 
4905 (a) (1) after ‘in-patient hospital services’ 
strike out the phrase ‘(other than services in 
an institution for . .. mental dise S)}.’ 


This amendment would not change the 
eligibility provisions of Title 19 coverace. 


it would not expand any benefits 
under Title 19 (mental illness is 
able with Federal assistance.) 


now 


Lt would simply broaden the availability 
of treatment for those already eligible by 
removing the shes velar against the hospitals 
that specialize in the treatment of mental 
iliness. .. 


THE PRESENT LAW 


Under ' + » » persons under 
65 years of age hree assistance groups 
(the blind, the disabled an he dependent 
children fami] are excluded from in-patient 
treatment in 2 spec alty hospital. 


They can receive in-patient treatment 
only in a general hospital. 


SHCRTCOMINGS IN LAW 


If the Congress is going to offer 
Support of treatment for mental illness, then 
it appears totally inconsistent to exclude 
« « « SOUrCeS .. . that offer more available 
treatment .. . than the one authorized source 
‘ (the general hospital). .. 


The ‘specialty’ hospitals ... 
i are designed, staffed and equipped to provide 
a continutiy of care for people with all 
ranges and severity of mental illness ..., 


We treat the acutely 111 and the 
chronically 111; the psychotic, the neurotic. 
adults and children; the alcoholic, the aged 
the disabled. 


We are 'specialty' hospitals whose 
treatment prog. ‘ms are completely focused on 
alleviating disorders of the mind. 


It makes no sense at all, <o us, 
for Congress to prohibit the treatment of 

; persons with mental disorders in facilities 
whose sole purpose is the treatment of mental 
disorders. 


This is an inconsistency difficult 
for us to fathom." 


THE EXPERT OPINIONS OF EVERY MAJOR NATIONAL BLACK HEALTH 


CARE GROUP 
in ilies scot 

G. ASSOCIATION OF BLACK PSYCHOLOGISTS 

abn ncn bch Ml wath ne So Lek pehe todt Sod 
= We feel that this dual system of 
health care, in, fact, constitutes de fac 
discrimination that perpetuates inferior 
and inadequate health care to blacks, other 


ethnic minorities, and low income people 
generally. 


* . . . 


This present policy serves as a 
negative incentive; it discourages prospective 
patients from seeking necessary mental health 
care that would enhance the possibility of 
effective rehabilitation because they fear 
losing their health coverage. This penalty 
would undermine any progressive and affirmative 
approaches toward mental health." 


THE EXPERT 


GROUP 


J. 


BLACK PSYCHIATRISTS OF AMERICA 


™ Whether intentionally or otherwise, 


the present Medicaid laws as drafted exclude 
great numbers of Black and other indi 

patients from their coverage. By vir >f 
their economic status, the disadvantaged Blacks 
of this nation are compelled to use state 
hospital systems for mental treatment. The 
exclusion of Medicaid support for indigen 
Blacks and others in the state mental hospital 
System® of our nation is an unconscionable 

and discriminatory practice against this most 
Significant serment of our American citizenry 
and is by definition an unconstitutional 
method of funding health care services." 


4 The Medicaid . .. laws, as presently 
written, exclude from coverage the vast majority 
of patients in the nation's state mental hospi- 


tals. They include, however, ail patients in 
the psychiatric wards of general nospitals. Since 
Blacks are going in disproportionate numbers to 
the state hospital system... where federal 
monies are unavailable, and are excluded in 

large measure from the psyhciatric wards of the 
general hospital, then a situation of de 
discrimination against the Black mentally f1 
would seem to be clearly shown." 


OPINIONS OF EVERY MAJOR BLACK NATIONAL CIVIL RIGHTS > 


CONGRESS OF RACIAL EQUALIT! 


"De facto discrimination against the Black citizen 
- « « denies him access to federally-funded volun- 
tary hospitals and forces his incarceration in 


non=-federally funded state institutions ... 


It is the excluded hospital system that is the 
only route open to the mentally disabled 
the only place he is allowed to look fo 
and treatment that Might return him to society 

as a productive and fully-functioning citizen. 
But without the federal funding now offered to 
the general hospital, the black man will look 

for help in vain." 


5a 


NATIONAL ASSOCIATION FOR THE ADVANCFK- 
MENT OF COLORED FEOPLE 


5 This . .. raises a serious and sub- 
stantial issue ultimately relating to the racially 
discriminatory aspects of the mental health 
benefits program encompassed within the federal 
medicaia legislation. 


The statute under attack herein is 
extremely complex; and what seems to help the 
poor Black and Hispanic persons on its face, 
does not do so because of external factors not 


apparent from an analysis of the statute itself. 


(W)hether by design or merely the happen- 
stance of effect, dtsproportd onate members of 
minority group pers suns suffering from a psycholog- 
ical malady are arbitrarily shunted off to state 
custodial institutions and, accordingly, dented 
medicaid benefits, while their white counterparts 
are treated in short-term institutions and 
accorded the financial benefits of edicaid." 


ORGANIZATION 


(P)oor Black women and men involuntarily 
committed to state mental hospitals in numbers 
that are all out of proportion to their repre- 
sentation in the general population, deserve 
better treatment in those state hospital than 
they now receive. 


If, indeed 
hospitals to cure | 
custodial caré, chen 
adequate and highly-trained 
this purpose. We believe that un -he present in- 
equities produced by the current Mec d provisions 
are challenged by interested ety 
and corrected by the Courts, thes 


conditions that now exist in our 
will not change. 


M. NATIONAL CON NCE OF <LACK LAWYERS 


Discrimination against 
hospitals is another chapter in the 
oppression of blacks in this country. 


Although : ave dered some 
private hospitals to adm lacks, racial 
discrimination in the pnsat 1 of health 
services continues.” 


THE UNDIS sPUTED EXPERT OPIN 
GOVERNMENT EXPE 


NATIONAL URBAN LEAGUE 


. The National Urban League has addressed 
itself to the many problems of blacks and other 
disadvantaged minorities .. . in the area of 
proper and adequate delivery of health services. 
» « In the case of a statute which appears 
to be ee on its face, but which 
operates in a discriminatory manner, it is 
fitting for the persons dise-iminaced against 
to seek a remedy. In this case the aggerievea 
are not only black, but they are mentally in- 
capacitated as well. 


The constitutional protection afforded 
by the Bill of Rights is essenti ally anti- 
majoritari#n in that weak and disadvantared 
citizens need protection more than the comfortable 
members of the status quo. The helpless plight 
of (these patients) is virtually a matter of 
judicial notice. .. 


ONS OF THE FEDERAL AND STATE 


THE UNITED STAT 
& & WELPARE ~ THE FEDERAL EXPERTS 


Shapigeersd2 OF HEALTH, EDUCATION 


. The Medicaid program by statute 
excludes persons under age 65 from in-patient 
hospital and nursing home services in insti- 
tutions for mental illness, even when such 
persons are among the categorically needy _ 
and medically indigent. An estimated 253,000 
persons were in this latter caterory 1967. 
There is no similar age restriction 

medical care services under Medicaid. ( 


(P)sychiatric experts consulted by 
DHEW staff stressed two factors 
age restriction 
age groups most 
treatment in the 


(1) 
XIX excluded peo 
to benefit from 


psychiatric hosp 


(2) 
under Mediraid wou 
tation of FOUNE an 
facilitate thel 
economically nal 
society." (40) 
UNDER MEDICARE 
No. 37, Office of Res 
Social Security Administration, 
of Health, Education and Welfar- 


treatment made available 
contribute to the rehabili-~ 
middle-aged adults and 
\ tne yp poh as 
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AND MEDIC Mg "Re searcr 


: Report 

parch and Statistics, 

U.S. Department 
(June, 1971) 


NATIONAL ASSOCIATION OF 
Rt 
C 
> 


TH DIRECTORS 


While the Attorney General of 
the State of New York, ccunsel for the state defendants 
may oppose plaintiffs' claims of the irrationality of 
the Medicaid exclusion, the Commissioners of Mental 
Health of all the states and territories, including 
New York, have always supported the ending of this 
exclusion, see F, supra. 
THE EXPERTS WHOM 
CITE IN SUPPORT 
CLAIMS OF MEDI 
Mt 
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THE PRESENT MED 
HOSPITAL PATIEN 
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LIV. The state and federal 
be able to cite even one expert 


exclusion 


Counsel will come ourt, and give the 
opinion of the counsel 
and argue orally to the 
counsel come into court 
clients who are experts { che -€. Dr. Lawrence 
Kolb, to say that t! d ex a rational 


and not invidious 


ry 
state mental 
pose an experts as 
care for the severely 
only in the Emperors' Clothe 
mental hospital system that 
statements of counsel for defendants as to what is 


rational in the srecialized area of mental hospital 


care. 
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LV. As a result of the series of attacks leveled 
against the unjust Medicaid exclusion by health care and 
black civil rights groups, there appears to be an 


: increasing Congressional awareness of the injustice : 


encompassed in Medicaid. Prior to 1973, when this 


series of attacks 


“ 
oC 
i) 
93 
m9 
pe | 
‘e 

i 
oO 


proposed national health 


care plan included all state mental hospital patients 


as potential beneficiaries even if they received 


active care. Since 1973, every proposed national 


health care plan includes these patients as beneficiaries 


but only if they are receiving adequate and active care. 


With 


the present recession-depression, however, 
lese proposals 
now being 


the state 


funding, and without any supplemental federal funding 


will continue to provide only custodial and constitutionally 


inadequate care. 


Accordingly, unless this Courts decides in favor 


of theplaintiffs, it is certain that the invidious separate 


and unequal two tier sanist system of segregated mental 
ge ~ 


hospital care will continue in the United States. 


PRAYERS FOR RELIEF 


WHEREFORE, plaintiffs pray: 


a That a declaratory judgment be 
entered that the de facto sanist practice of segregating 
involuntarily civilly committed persons in separate, 
unequal and inferior state mental hospitals wherein 


they receive only a $25.00 day level of inadequate 


custodial care is unconstitutional; 


il. That a declaratory judgment be 
entered that the involuntarily civilly committed 
must constitut ally tegrated with the 


he separate, unequal 


receive a @250,00 day level of adeq 
care that they need, and which is constitutionally 


required; 


That a declaratory judgment be 
entered that ARticles 13, 15, 31 and 35 of the New 
York Mental Hygiene Law are unconstitut 
face, or as applied to the Involuntarily civilly 
committed in state mental hospitals in that these 
statutes only contain substantive provisions as to 


wha should be involuntarily hospitalized, and 


> 


procedural provisions as to how these persons should 


be involuntarily instit rE ( They do not 
contain any provision to assure that the in 
institutionalized in state mental hospitals 

receive the $250.00 a day level of adequate and active 
care which they need, constitutionally require, and in 


fact, do not receive. 


LN. That a declaratory judgment be entered 
S declaring unconstitutional the provisions of 42 U.S.c. §1396- 


1396% that exclude from Medicaid benefits all patients 
in state mental hospitals who are over 21 and under 65 


years of age; 


Vie That a declaratory judgment be entered 


declaring that the state mental hospital should be given 
& & 
~ 
the same opportunity that is given to any other medical, > 


surgical and psychiatric facility to obtain Social 
Security Administration Medicaid certification as a 
facility that is able to, and does, provide active and 
adequate treatment. If the state mental hospital then 
proves to the Social Security Administration inspection 
teams that it 1s providing such active and adequate. care 
to its patients who are between 21 and 65 years of age, 
then this hospital should receive federal Medicaid 


benefits for the care of these patients who are 


Vi. That other judgments be entered as 


needed, and that prelimi 


+ 


ary and permanent injunctions 


be entered enforcing these declaratory and other judgments; and, 


Vil For compensatory and punitive damages 
in the sum of $20,000.00 for each named plaintiff 
reasonable attorneys' fees, for costs and for such other 
and further relief as to this Court may be just and proper. 
Dated: Brooklyn, New York 


snacn 


August 4, 1975 


Respectfully submitted, 


te Bele 


Morton Birnbaum 
225 Tompkins Avenue 
Brooklyn, New York 11216 
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WOE v. MATHEWS 
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Cite as 403 B.Supp. 419 (1970) 


Accordingly, treating defendant's mo- 
tion to dismiss as a motion for summary 
judgment, it is allowed. 


Walter WOE (a pseudonym), by his 
mother and guardian, Wilma Woe (a 
pseudonym), on behalf of themselves 
and all others similarly situated, 
Plaintiffs, 


v. 


David MATHEWS, Individually and as 
Secretary of the United States Depart- 
ment of Health, Education and Wel- 
fare, et al., Defendants. 


No. 75 C 1029. 


United States District Court, 
E. D. New York. 


Jan. 16, 1976. 


Action was brought against state of- 
ficials charging that the confinement of 
involuntarily civilly committed persons in 
state mental hospital affording only cus- 
todial care and not treatment violated 
due process and equal protection, and 
that certain provisions of the New York 
Mental Hygiene Law were unconstitu- 
tional and against federal officials chal- 
lenging constitutionality of federal stat- 
ute excluding state mental hospital pa- 
tients between ages of 21 and 65 from 
receiving medicaid benefits. On defend- 
ants’ motions to dismiss and on plain- 
tiffs’ motion for class certification and to 
amend the complaint, the District Court, 
Neaher, J., held that the United States 
Supreme Court’s affirmance of dismissal 
of prior action which challenged the con- 
Stitutionality, on equal protection and 
due process grounds, of federal statute 
exempting state mental hospital patients 
from receiving medicare and medicaid 
benefits required dismissal of. actica 
against iederal officials; Mental Hy- 


‘ 


* 4 


BL. 


iene Law is not unconstitutional as 
lacking an enforcement mechanism; that 
claim that state practice of sending .in- 
voluntary committees to state hospitals 
while voluntary committees yo to psychi- 
atric facilities affording treatment could 
not be determined on motion to dismiss; 
and that motion to amend complaint to 
add different parties and different caus- 
es of action would be denied. 

Federal defendants’ motion granted, 
state defendants’ motion denied, motion 
to amend, motion to certify a class 
granted. 


1. Courts 101.5(5) 

Even though plaintiffs asserted that 
they had abandoned their demands for 
injunctions against enforcement of stat- 
utes and sought only declaratory relief, 
where plaintiffs continued to ask that 
injunctions be entered enforcing declara- 
tory judgment and sought mandamus to 
compel federal officer to perform a duty 
and a temporary restraining order 
against federal officer, court was com- 
pelled to conclude that plaintiffs were 
using declaratory judgment mechanism 
merely as a label and were actually seck- 
ing injunctions, for purpose of deterruin- 
ing whether a three-judge court was re- 
quired. 28 U.S.C.A. § 1861. 


2. Courts e=-101.5(1) 

Even though declaratory judgment 
mechanism was merely a label and plain- 
tiffs were actually secking injunctions 
against enforcement of statutes, where 
defendants in motion to dismiss asserted 
that case was foreclosed by controlling 


precedent and that a substantial federal 


‘question was not raised, three-judge 
court did not have to be convened to 
decide issues raised in motion. 


3. Courts ¢>101.5(7) 

A single judge, in any case, tnay 
determine whether constitutional ques- 
tion is substantial, whether complaint at 
least formally alleges a basis for equita- 
ble relief and whether case comes within 
requirement of three-judge statute. 


1 
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4. Federal Civil Procedure ¢=1825 

To succeed on motion to dismiss as- 
serting that case was foreclosed by con- 
trolling precedent and that complaint did 
not raise substantial federal question, 
federal defendants had to establish that 
plaintiffs’ claims were constitutionally 
insubstantial because prior decisions 
inescapably rendered the claims frivo- 
lous. 


5. Courts =96(3) 

A summary affirmance by the Unit- 
ed Stav:s Supreme Court of a case with- 
in its obligatory appellate jurisdiction or 
a summary dismissal for lack of substan- 
tial federal question is binding precedent 
on lower federal court. 


6. Courts 2107 

A summary affirmance by the Unit- 
ed States Supreme Court of a case with- 
in its obligatory appellate jurisdict’on is 
a decision on the merits of the issue on 
appeal although not necessarily an af- 
firmance of the rationale by which the 
decision was reached. 


7. Courts s=96(3) 

Even though the United States Su- 
preme Court itself might give a prior 
summary affirmance less precedential 
value than an opinion of that Court 
treating the question on the merits, a 
lower court is not free to disregard the 
decision; that privilege lics with the Su- 
preme Court alone. 


8. Social Security and Public Welfare 
@=2A1 

Where federal statute excluding 
state mental hospital patients from re- 
ceiving medicaid benefits distinguished 
only between medically indigent ps. sons 
who required short-term care and those 
who required long-term care and did not 
on its face discriminate against blacks or 
poor persons, patently invidious discrimi- 
nation did not evolve from the statutory 
classification. Social Security Act, 
§ 1905(a), (h) as amended, 42 U.S.C.A. 
§ 1896d(a), (h). 


9. Federal Civil Procedure ¢1741 
United States Supreme Court’s af- 
‘firmance of dismissal. of prior action 
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408 FEDERAL SUPPLEMENT 


which challenged the constitutionality, 
on equal protection and due process 
grounds, of federal statute excluding 
state hospital mental patients from re. 
ceiving medicare and medicaid benefits 
rendered instant action challenging: the 
constitutionality, on the grounds of equal 
protection and due process, of statutory 
exclusion of state hospital mental pa- 
tients between 21 and 65 years of age 
from receiving medicaid benefits so in- 
substantial as to require its dismissal, 
Social Security Act, § 1905(a), (h) as 
amended, 42 U.S.C.A. § 1396d(a), (h). 


10. Federal Civil Procedure o=1750 

Although claim against state offi- 
cials for alleged failure to provide ade- 
quate funding for treatment of civilly 
committed state hospital mental patients 
was interwoven with claim against fed- 
eral officials for failure to provide med- 
icaid bencfits to such patients, where 
claim ugainst state officials was also 
based on state’s alleged failure to fulfill 
constitutional obligation to provide care 
for civilly committed persons, dismissal 
of claim against federal officials did not 
require dismissal of claim against state 
officials, 


ll. Civil Rights ¢=13.5(3) 

Where state mental hospital patient 
in action against state officials did not 
contest appropriateness of his civil com- 
mitment but challenged the constitution- 
ality of commitment in state hospital 
which afforded only custodial care and 
not treatment, patient’s action was not a 
proceeding for habeas corpus relief so as 
to require the exhaustion of available 
state remedies but was more in the na- 
ture of a civil rights action to protect 
constitutional rights violated by state of- 
ficials under color of law. 42 U.S.C.A. 
§ 1983. 


12. Courts 101.52, 4) 

If injunctive relief is sought — on 
ground that statute cannot constitution- 
ally be enforced against particular per- 
son or group, statutory court must be 
convened but if state officials have mis 
applied state law by reason of miscon- 
struction or have exceeded their powers 
a single judge may handle the issue. 


/UWOE v. MATHEWS 
Cite o4 408 Y.Supp. 419 (1976) 
‘ der the due process clause. 


13. Courts @161.5(4) 

Single judge could determine claim 
against state officials asserting that cer- 
tain provisions of the New York Mental 
Hygiene Law were unconstitutional as 
applied to involuntarily civilly committed 
state mental hospital inmates because 
they did not provide constitutionally re- 
quired minimally adequate care and 
treatment, in that any viable claim un- 
der law rested on the ground that state 
officials had misapplicd the law or ex- 
ceeded their powers. Mental Hygiene 
Law N.Y. §§ 13.01 et seq., 15.01 et seq., 
$1.01 et seq., 35.01 et seq. 


14. Mental Health o—5] 

New York Mental Hygiene Law 
which provides that a state mental pa- 
tient shall reccive care, and treatment 
suited to his needs and places responsi- 
bility upon the Department of Mental 
Hygiene to provide mentally ill with care 
and treatment of high quality and effec- 
tiveness gives right of treatment to in- 
voluntarily civilly committed state men- 
tal hospital patients, Mental Hygiene 
Law N.Y. §§ 7.05(c), 18.01 et seq., 15.01, 
15.03, 15.03(a), 31.01 et seq., 35.01 et seq. 


15. Mental Health o=32 

New York Mental Hygiene Law igs 
not unconstitutional as lacking an en- 
forcement mechanism in that it ean be 
enforced by an Article 78 proceeding and 
by habeas corpus. Mental Hygiene Law 
N.Y. §§ 13.19, 13.19(a), 13.21, 15.15; 
CPLR N.Y. 7801 et seq., 7801-7204, 


16. States o=21 

New York State is not constitution- 
ally mandated to provide services to its 
citizens, 


17. Constitutional Law G=>242,1(5) 

When a state assumes burden of 
Providing care for a dependent group, 
such as the mentally ill, it cannot, conso- 
hant with equal protection, discriminate 
between similarly situated mentally ill 
individuals, 


18, Mental Health a= 2555) 

Involuntary commitment to a men- 
tal hospital, involving, as it does, a depri- 
vation of liberty, must be scrutinized un- 


‘ted. 


aa 


U.S.C.A. 
Const. Amend. 14, 


19. Federal Civil Procedure 1827 
Claim that state practice of sending 
involuntarily civilly commitved individu- 
als to state mental hospitals which af- 
ford only custodial care and not treat- 


‘ment while voluntary committees go to 


psychiatric facilities in general hospitals 
Which afford treatment results in state 
not fulfilling obligation to the mentally 
ill and not treating similarly situated 
mental patients in evenhanded manner 
could not be determined summarily on a 
motion to dismiss. 


20. Federal Civil Procedure ¢=18] 

Action asserting the unconstitution- 
ality of state procedures regarding. the 
involuntary civil commitment to state 
mental hospitals of individuals between 
ages of 21 and 65 was maintainable as a 
class action, where claims of named 
plaintiff were representative of interests 
of class members and class action was 
necessary to remove possibility of moot- 
ness and assure that not only plaintiff 
but all those who suffered under same 
plight would be benefited. Fed.Rules 
Civ.Proc. rules 23, 23(a), (b)(2), 28 U.S. 
C.A. 


21. Federal Civil Procedure 392 

Motions to amend class action com- 
plaint would be denied, where amend- 
ment sought to add class different from 
that purported to be represented in class 
action, add unnecessary new defendants 
and add cause of action different in ne- 
ture and purpose from cause asserted in 
class action. 42 U.S.C.A. § 1983, 


Morton Birnbaum, Brooklyn, N. Y., for 
plaintiffs, 

David G. Trager, U. 8, Atty., E. D. N, 
Y., Brooklyn, N. Y., for the Federal de- 
fendants by Cyril Hyman, Asst. U. S. 
Atty. 

Louis J. Lefkowitz, Atty. Gen. of N. 
Y., for New York State Defendants by 
Ralph L. McMurry, Asst. Atty. Gen., 
New York City. 
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MEMORANDUM AND ORDER 
NEAHER, District Judge. 


This individual and class action con- 
cerns the constitutionality of federal and 
New York State statutes and State prac- 
tices affecting persons civilly committed 
to involurtary confinement in State 
mental institutions. Since the inception 
of the action plaintiffs have filed one 
amended complaint and have sought 
leave to amend the complaint to add new 
individual and classes of defendants, new 
classes of plaintiffs and new claims for 
relief, and defendants have filed motions 
to dismiss. In order to keep the myriad 
claims and potential parties as distinct as 
possible the court will first deal with the 
matters relating to the original amended 
complaint. 


I. 


Plaintiffs Walter Woe and Wilma 
Woe, his mother and guardian,’ seek to 
represent patients between the ages of 
21 and 65 who are involuntarily civilly 
committed in public mental institutions. 
As the court understands the allegations 
in the complaint, plaintiffs raise the fol- 

‘lowing claims for relief: 


(1) Woe raises a two-prong constitu- 
tional claim against the State defend- 
ants. First, Woe claims that as an invol- 
untarily civilly committed mental patient 
he has a constitutional right to treat- 
ment and that his confinement in a 
State mental institution which affords 
him only custodial care violates his 
rights under the equal protection and 
due process clauses. Second, Woe claims 
that, as part of the right to treatment, 
' he has a constitutional right to confine- 
ment in a general hospital which pro- 
. Vides psychiatric services and not merely 


1. Plaintiffs have been granted permission, to 
, use pseudonyms. 


2. Amended Complaint, filed August 15, 1975, 


pp. 9-10; Memorandum of Law in Opposition + 


to Motions to Dismiss, filed September 25, 
1975, p. 10. 


3. Amended Complaint, supra n. 2, at 15; 
Memorandum i in Opposition, supra n. 2, at ip 
| | 


‘ 
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in a public institution 
purely custodial care? 


which provides 


(2) Woe alleges the unconstitutionality 
of a State statute against the State de- 
fendants. Specifically, Woe attacks pro- 
visions of the New York State Mental 
Hygiene Law for failure to require “ade- 
quate active care and treatment” and to 
provide a means to enforce the alleged 
right to treatment? 


(3) Woe alleges the unconstitutionality 
of the federal Medicaid statute against 
the federal defendants. Specifically, 
Woe claims that the exclusion of inmates 
of State mental institutions who are be- 
tween the ages of 21 and 65 from the 
benefits of Medicaid coverage, 42 U.S.C. 
§ 1396d(a), is unconstitutional.’ 


Plaintiffs requested declaratory judg- 
nents as to the unconstitutionality of (a) 
State practices in involuntary commit- 
ments, (b) the pertinent provisions of the 
State Mental Hygiene Law, and (c) the 
Medicaid exclusions for patients in State 
mental hospitals, and preliminary and 
permanent injunctions to enforce the de- 
claratory judgments’ 


Plaintiffs’ motion for class certifica- 
tion was denied without prejudice to re- 
new pending the determination whether 
a three-judge court should be convened 
pursuant to the demand for injunctions 
against entoseng the federal and State 
statutes§ Plaintiffs now assert that 
they have abandoned their demands for 
injunctive relief and seek only declarat- 
ry judgments from this court. There 
ford, they argue, a single judge may ade 
quately dispose of thei: .'aims, strongly 
urging that nothing impeues class ce rti- 
fication. 


2, at 22; 


4. Amended Complaint, tll 
at 1h. 


Memorandum in Oppositic 


supra Nn. 
-, supra n. 2, 


6.° Amended Complaint, supra n. 2, at 2, 56 si. 


6. Memorandum Order of July 31, 1975. 


‘ 
a 


4 
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Cite av 408 B.Supp. 410 (1974) 


(1) Despite plaintiffs’ arguments, the 
ig not convinced that plaintiffs 
have abandoned the injunction aspects of 
their case. They explicitly request con- 
yening @ three-judge court in their com- 
plaint.” They continue to ask that pre- 
liminary and permanent Injunctions be 
entered enforcing these declaratory and 
other judgments.” * In contrast, see 
Kennedy Vv. Mendoza-Martinez, 372 US. 
144, 838 S.Ct. 554, 9 L.Ed.2d 644 (1963) 
(single judge may grant non-coercive de- 
claratory relief), They also seek manda- 
mus, a form of injunction, in the nature 
of compelling an officer of the United 
States to perform a duty, 28 U.S.C. 
§ 1361." The court notes that Kantrow- 
itz v. Weinberger, 388 F.Supp. 1127 
(D.D.C.1974), which also tested the con- 
stitutionality of Medicaid exclusions, was 
an action “in the nature of mandamus 
and for declaratory judgment” and was 
decided by a three-judge court. Finally, 
in a related pending motion,’ plaintiffs 
have already come into court for a tem- 
porary restraining order against the Sec- 
retary of Health, Education and Welfare 
(HEW) on grounds of unconstitutionality 
of a federal statute and have asserted 
they will seek a preliminary injunction in 
that matter. The court is compelled to 
conclude that plaintiffs are using the de- 
claratory judgment mechanism merely as 
a label and are actually seeking injune- 
tions against enforcement of federal and 
State statutes. Thus, this remains an 
action in which a three-judge court may 
be required. 


court 


7, Amended Complaint, supra n, 2, at 2. 
8. Id. at 57. 
9. Id. at 2 


10, Order to Show Cause and Temporary Re- 
Straining Order, dated November 18, 1975, 
See Part Il of this Opinion. 


Il, Named as defendants are David Mathews, 
the Secretary of HEW, and the United States 
12, 42 U.S.C. § 1396d(a) provides in pertinent 
part 
“(a) The term ‘medical assistance’ means 
payment of part or all of the cost of the 
following, care and services ; for in- 
dividuals who are— 
“(i) under the age of 21, 


° * + * © * 


(2,3] Even’ assuming, however, that 
plaintiffs are correct and a statutory 
court is unnecessary, defendants have 
raised issues in their motion: to dismiss 
which, if decided in their favor, would 
obviate any necessity for a three-judge 
court. A single judge, in any case, may 
determine ; ; 

“(1) whether the constitutional ques- 

tion is substantial; (2) whether the 

complaint at least formally alleges a 

basis for equitable relief; and (3) 

whether the case comes within the re- 

quirement of the three-judge statute.” 

Abele v. Markle, 452 F.2d 1121, 1125 (2 

Cir, 1971). 


Thus the court turns to a consideration 
of federal and State defendants’ motions 
to dismiss the complaint. 


A. Federal Defendants’ Motions to Dis- 
miss 

ls his claim against the federal de- 
fendants," plaintiff Woe, a 26-year old 
inmate of Brooklyn State Hospital, a 
New York State mental institution, at- 
tacks the exclusion of inmates of State 
institutions who are between the ages of 
21 and 65 from Medicaid coverage, Title 
XIX of the Socia! Security Act as 
amended, 42 U.S.C. § 1896d(a). That 
section defines “medical assistance” for 
purposes of State eligibility for Medicaid 
payments in such a way as to provide 
reimbursement for services in mental in- 
stitutions only for patients who are un- 
der age 21 or 65 or older“: Thus pa- 


“dil) 65 years of age or older, 


* ° * * * * 

“(v) . . permanently and totally dis. 
abled . “but whose income and re- 
sources are insufficient to meet all of such 
cost-— 

“(i) inpatient hospital services (other than, 
services in an institution for . . , men 
tal diseases); 

- * * * * J 


“(4)(A) skilled nursing facility services 
(other than services in an institution for 
mental diseases); 
° * + * ° * 


fi -G 
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tients, such as the plaintiff, who are be- 
tween 21 and 65 are ineligible for medi- 
cal assistance under the Medicnid stat- 
ute, In contrast to the provisions ex- 
cluding mental institutions, the statute 
docs permit medical assistance to indi- 
viduals, otherwise eligible, for psychiat- 
ric services received in sreneral hospitals 
irrespective of age. It is this “discrimi- 
nation” between patients in State men- 
tal institutions not receiving Medicaid 
funds and those in psychiatric facilities 
in general hospitals, or other Medicaid 
covered programs, of which plaintiffs 
chiefly complain. 


{4] The federal defendants have 
moved to dismiss the complaint on the 
grounds, inter alia, that plaintiffs’ case is 
foreclosed by controlling precedent and 
ihe complaint should be dismissed for 
lack of a substantial federal question. 
Defendants to succeed must establish 
that plaintiffs’ claims are “constitution- 
ally insubstantial,” because “prior deci- 
sions inescapably render the claims frivo- 
lous.” Goosby v. Osser, 409 U.S. 612, 
518, 93 S.Ct. 854, 859, 35 L.Ed.2d 36 
(1973); Mogectt v. Norton, 519 F.2d 699, 
602 (2 Cir. 1975); Brook Hollow Associ- 
ates v. J. E. Greene, Inc., 389 F.Supp. 
1822, 1827 (D.Conn.1975). 

The court believes the federal dcfend- 
ants have met their burden, for as stated 
by them, “this case is on al! fours, factu- 
ally and legelly, with Legion v. Richard- 
son, 354 F.Supp. 456 (8.D.N.Y.1978), at- 
firmed sub nom. Legion v. Weinberzrer, 
414 U.S. 1058, 94 S.Ct. 564, 88 L.Ed.2d 
465 (1973) [hereinafter “Legion”; and 


(15) intermediate care facilities services 
(other than such services in an institution 


for . . . mental diseases); 
* * * * o * 
“(16) . . . Inpatient psychiatric hospt- 


tal services for individuals under age 21 


* * 7 iol * ” 
“except as otherwise provided in paragraph 
(16), such term does not include— 

\) ony such payments with respect to 

yr services for any individual who is an 

te of a public institution (except as a 
yalient in a medical institution), or 

“(B) any such payments with respect to 

‘care or services for any individual who has 


' 
‘ 


We 

ety tee! Wiaeg oe ' \ “4 

Poe out we 4 a : a 1e 
ve ' qi Af i “4 


Legion is itaclf a binding precedent on 
this court.” 4 


[5] Contrary to plaintiffs’ assertions, 
t is the rule of this circuit that a sum- 
mary affirmance by the United States 
Supreme Court of a ease within its oblig- 
atory appellate juriwliction is precedent 
binding on a lower federal court. Mer- 
eado v. Rockefeller, (02 F.2d 666, 673 (2 
Cir. 1974); Doe v. Hedguon, 344 F.Supp. 
964 (S.D.N.¥.1972), aff'd, 478 F.2d 537 (2 
Cir. 1973), applic. dismissed & reaff'd, 
600 F.2d 1206 (2 Cir. 1974),"" 


{6,7} A summary affirmance is a de- 
cision on the merits of the issues on ap- 
peal, Ohio ex rel. Eaton v. Price, 360 
U.S. 246, 247, 79 S.Ct. 978, 3 L.Bd.2d 
1200 (1959); Mercado v. Rockefeller, su- 
pra, although not necessarily an affirm- 
ance of the rationale by which the deci- 
sion was reached, Fusari v. Steinberg, 
419 U.S. 879, 95 S.Ct. 583, 541, 42 
L.E4.2d 521 (1975) (Burger, C. J., concur- 
ring). Even though the Supreme Court 
itself might give a prior summary af- 
firmance less precedential value than an 
opinion of that Court treating the ques- 
tion on the merits, Edelman v. Jordan, 
416 U.S. 651, 94 S.Ct. 1347, 1359 & n. 14, 
89 L.Ed.2d 662 (1974), it does not follow 
that a lower court is free to disregard 
the decision. Instead this privilege lies 
with the Supreme Court alone. Doe ¥. 
Hodgson, supra, 600 F.2d at 1207 08. 

Thus if Legion v. Richardson is a deci- 
sion squarely on point, the affirmance of 
the dismissal of that complaint renders 
the plaintiffs’ case so insubstantial that 
who is a 


not attained 65 years of age and 
rnental 


patfent in an institution for 
diseases.” 


13, Memorandum in Support of Federal De- 
fendants’ Motion to Dismiss filed September 
15, 1975, p. 20. 


ack of @ 


14. Similarly, a summary dismissal for | 
United 


substantial federal question. See dodgy 
States ex rel. Epton v. Nenna, 446 F.2d 363 @ 
Cir,), cert. denied, 404 U.S, 948, 92 S.Ct 28%. 
30 L.Fd.2d 265 (1971); Meaney v. Allen, 425 
F.2d 869 (2 Cir. 1970); Port Authority Bond: 
holders Protective  mmilttee v, Port 0 New 
York Authority, So F.2d 259, 262 & 0. 3 | 
Cir. 1987). ye 
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at be dismissed. Plaintiffs have ar. 
eres hat Legion is distinguishable in 
gued gran to be represented and the 
that m* a by Woe are different and 
enggert ore applied in Legion, in light 
song wvidence,” was erroneous, The 
of egphtete ‘agree with plaintiffa that 
pehy either factually or legally dis- 
le f 
tinguishable. 

Legion was an attack on equal protec- 
tion and due process grounds of the ex- 
clusion of State menial patients from 
both Medicare and Medicaid benefits, 
john Legion was an inmate of Brooklyn 
‘ Hospital who, with other plaintiffs, 


State 
sought to repres ent the class of all men- 
tally il! Americans confined in public in- 


stitutions, including both the mentally ill 
and retarded. Woe likewise ia an inmate 
of Brooklyn State Hospital, but plain- 
tiffs have pared down the prospective 
class to consist only of those between 
ages 21 and 65 in State mental 
hospitals." Legion alleged the unconsti- 
tutionality of both Medicare and Medic- 
aid; Woe challenges the Medicaid exclu- 
sion alone. It is nonetheless clear that 
the class and claims presented by Woe 
are no more than subsets of those in 
Legion"* The essential elements of Le- 
gion and Woe are identical—constitu- 
tional attacks on an exclusion based on 
institutional status and type of disease. 
See Kantrowitz v. Weinberyer, supra, at 
1129. 


In holding the challenged federal leg- 
islation constitutionally valid and dis- 
missing the complaint on the merits, “e- 
gion applied the standard of review 
when a public welfure legislative class’ fi- 
cation is attacked, stating: 


15. The smaller class still represents all State 
mental patients excluded from benefits. In 
1972, after the decision in Leyion, the statute 
was amended to provide Medicaid coverage 
for those under age 2). See 42 USC 
§ 1396d(h). The issue of discrimination based 
On age has not been raised by Woe, and in any 
event, was tendered in Kantrowitz v. Welnber- 
Ber, 388 F.Supp. 1127 (D.D.C,1974), and decid 
ed on the merits adversely to claimants, 


16. Although plaintiffs demand benefits for 
State mental patients only if they receive “ac- 


406 F Supp 271 


ih M95 


“Where a statutory classification is not 
conceived on peculiarly suspect 
grounds such as wealth or race, all 
that is constitutionally required is that 
the challenged classification or reatric- 
tion bear a reasonable relationship 
with the objectives sought to be ful- 
filled by the legislation. See,-e. y., 
McDonald v. Board of Elections 
Com’rsa. of Chicago, 394 U.S. 802, 88 
S.Ct. 1404, 22 L.Ed.2d 739 (1969).” 


» Legion v. Richardson, supra, at 459, 


The court then reasoned that a ration- 
al justification for the exclusions eu ''d 
be found in the Congressional determina- 
tion that care of the mentally ill in State 
institutions was within the traditional 
purview of the States and should remain 
so. Id. See U.S.Code Cong. & Admin. 
News, pp. 2034-87 (1965). The classifi- 
cation, even if imperfect, see Dandridge 
v. Williams, 397 U.S. 471, 90 S.Ct. 1153, 
25 L.Ed.2d 491 (1970), was nonetheless 
found constitutional. Td. 

\ 

{8] Plaintiffe have now come forward 
to argue that Legion applied the wrong 
standard of review in that the Medicaid 
exclusion results in arbitrary and invidi- 
ous discrimination against the poor and 
the black and assert that there exists 
evidence in the form of medical and so- 
ciological data, not available when Le- 
gion was decided, that the statute dis- 
criminates asainst the socially disadvan- 
taged." It docs not appear to this court, 
however, that plaintiffs’ contentions are 
any more substantial than those present- 
ed in Legion. Plaintiffs do not assert a 
racially discriminatory motive on the 
part of Congress, see Jefferson v. Hack- 
ney, 406 U.S. 635, 92 S.Ct. 1724, 32 


tive and adequate” and not merely “custodial” 
care, they add nothing new to their argument 
Medics.d benefits, whether for medical or psy- 
chiatric services, are designed to accrue only 
to those receiving active care and treatment 
[? State mental patients were eligible, the insti- 
tuuons would still have to conform to an ap- 
proved State plan. See, @ g, 42 USC 
§ 1396d(d) and (h); see generally, id. § 13oda. 


17, Amended Complaint, supra n. 2, at 46-53; 
Memorandum in Opposition, supra n. 2 at 23. 


ee 


leone, 
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L.Md.2d 285 (1972), nor ia it the function 
of this court to consider anew the ration- 
al judgment of Congrress and to require 
reexamination of a precedent so squarely 
controlling as is Legion. See Dee v, 
Hodgson, supra, 344 F.Supp. at 968 
Where, as here and as set forth in Le- 
gion, “the challenged legislation distin- 
guishes between medically indigent per- 
sons who require short-term care and 
those who require long-term care, and 
does not on its face discriminate against 
blacks or poor persona [the court cannot] 
conciude that a patently invidicus dis- 
crimination evolves from this clave ca. 
tion.” Id. at 459. 


{9} To paraphrase Judge Franke) in 
Doe v. Hodgson, supra, 344 F.Supp. at 
968, “[hlowever it might be viewed as a 
legislative proposition, and however it 
might fare were it a new question for 
the courts, plaintiffs’ complaint is de- 
feated by the decision” in Legion v. Wein- 
berger, 414 U.S. 1058, 94 S.Ct. 564, 38 
L.Ed.2d 465 (1973), summarily affirming 
Legion v. Richardson, 354 F.Supp. 456 
(S.D.N.Y.1973), Plaintiffs’ federal 
claims are therefore rendered insubstan- 
tial and the federat defendants’ motions 
to dismiss that part of the amended com- 
plaint will be granted 


. 


B. State Defendants’ Motions to Dis- 
miss . 

The original amended complaint names 
the State of New York and the follow- 
ing State officials aa defendants: the 
Governor of New York, the Conmission- 
er of New York State Department of 
Mental Hygiene and the Director of 
Brooklyn State Hospital. Plaintiffs raise 
therein both (1) the constitutionality of a 
State statute, the New York Mental Hy- 
giene Law, and (2) purely constitutional 
claims revolving around a “right to 
treatment.” 


[10] At the outset the State defend. 
ants ‘contend that plaintiffs’ allegations 
are specious in that plaintiffs’ sole sub- 


18. Memorandum of Law in Support of State 
fendants’ Motion to Dismiss, filed Septem 
vet 13, 1975, at 3-5, 


SUPPLEMENT 


stantial complaint is the deprivation of 
Medicaid payments under the alleged 
constitutionally defective Medicaid exclu. 
sion of mental institutions.” It is true 
that plaintiffs couple the alleged failure 
of the State to provide adequate treat 
ment of State mental patients with inad- 
equate funding and emphasize that the 
availability of Medicaid to mental insti 
tutions would provide the State with the 
requisite funds, ipso facto raising the 
standard of care. Nevertheless, it can- 
not be said that plaintiffa have aban- 
doned their claims that the State itself 
has the constitutional obligation to pro- 
vide whatever is necessary to insure ade- 
quate and active care co individuals it 
has voluntarily committed to State hos- 
pitals,” Hence, it would be unfounded 
to identify these claims ag illusory. 


[11] The State defendants also con- 
tend that plaintiff Woe is petitioning for 
a writ of habeas corpus and therefore 
must first exhaust available State reme- 
dies. Plaintiffs, however, do not contest 
the appropriateness of civil commi’ ment 
by reason of mental illness and their 
claims more properly are characterized 
as actions to protect their constitutional 
rights, violated by defendants under col- 
or of law, for which they need not first 
seek redress in a State forum. 42 U.S.C. 
§ 1983. See Preiser v. Rodriguez, 411 
U.S. 476, 93 S.Ct. 1827, 36 L.Fid.2d 439 
(1973). 


1, Unconstitutionality of New York 
Mental Hygiene Law 
Plaintiffs’ initially considered claim 
againet the State defendants asserts that 
4 


“Articles 18, 15, 31 and 35 of the New 
York Mental Hygiene Law (NYMHL] 
are unconstitutional as applied to Woe 
and other involuntarily civilly commi! 
ted inmates of state mental hospitals 
as these statutes neither provide nor 
require the constitutionally required 


wt 


~ @ 
19, Memorandum in Opposition, supra m. + 
17-18 { ‘ 


4 
it 
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minimally adequate active care and 
treatment.” . poke ® : 
[12, 13] Preliminarily, the court must 
again determine when the unconstitu- 
tionality of a State statute has been al- 


leged whether a three-judge court is re- * 


quired. If injunctive relief is sought on 
the ground that a statute cannot consti- 
tutionally be enforced against a particu- 
lar person or grou), the statutory court 
must be convened. See Dept. of Em- 
ployment V. United States, 385 U.S. 356, 
87 §.Ct. 464, 17 L.Ed.2d 414 (1966). But 
if State officials have misapplied State 
law by “reason of misconstruction or 
have exceeded their powers, a single 
judge may handle the issue.” Rakes v. 
Coleman, 318 F.Supp. 181, 189 (E.D.Va. 
1970). Plaintiffs have not stated a sub- 
stantial claim with respect to the consti- 
tutionality of the statute. Although 
couched in terms of constitutional de- 
fects, any viable claim under the Mental 
Hygiene Law would necessarily rest on 
the second ground. Plaintiffs have not 
raised this issue. 

[14] Plaintiffs first deplore the ab- 
sence of a statutory right to treatment, 
and argue its absence makes the law ur- 
constitutional. As the State defendants 
point out, any constitutional right would 
exist irrespective of the statutory provi- 
sion. See Welsch v. Likins, 373 F.Supp. 
487 (D.Minn.1974). Moreover, the State 
defendants have in fact admitted there 
exists a right to treatment in the stat- 
ute, NYMHL §§ 15.01, 15.032) It also 
appears to the court that NYMHEL. § 15.- 
03 does exhibit a legislative intention to 
provide treatment to the mentally ill, 
even if the contours of that right have 
not been concretely defined. That sec- 
tion provides: 


“p, , ; a 

Each patient in a facility and each 
person receiving services for mental 
disability shall receive care and treat- 


20, Amended Complaint, supra n. 2, at 15.. See 
id. at 16, 56. The challenged Articles are the 
args Art. 12—Regulation and Quality 
paige of Services for the Mentally Disabled; 

It. 15—Rights of Patients; Art. 31—Hospital- 
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iment that is suited to his needs and 
skillfully, safely, and humanely admin- | - 
. istered with full respect for his dignity - 
NYMHL 


and personal’ integrity.” 
— § 15.03(a), ae pene Ae 
The statute further imposes. upon the * 
Department of Mental Hygiene “the re- 


sponsibility for seeing that” the mentally " 


ill, among others within its jurisdiction, . 
“are provided with care and . treat- 
ment, that such care and treatment ig 
of high quality and effectiveness, and 
that the personal and civil rights of 
persons receiving care and treatment 
are adequately. protected.” NYMHL 
§ 7.05(c). cerae 

New York courts in similar contexts 

have ruled this provision incorporates a 

right to treatment. Renelli v. Depart- 

ment of Mental Hygiene, 78 Misc.2d 261, 

340 N.Y.S.2d 498, 500 . (Sup.Ct.1973) 

(mentally retarded child); In re S, 78 

Mise2d 351, 356 N.Y.S.2d 768 (Fam.Ct. 

1974) (dangerous mentally ill child); and 

have recognized that “[bly provisions of 

Constitution and statute (N.Y.Const., art. 

XVII, § 4; new Mental Hygiene Law, 

§ 1.03 et seq.; .), the State is 

responsible for the ‘care, treatment, re- 

habilitation, education, and training of 

the mentally ill.” | Kesselbrenner_ Vv. 

Anonymous, 83 N.Y.2d 167, 850 N.Y.S.2d 

839, 893, 805 N.E.2d 203 (Ct.App.1973) 

(dangerously mentally ill). See also 

Usen v. Sipprell, 71 Mise.2d 633, 385 N.Y. 

S.2d 848 (Sup.Ct.1972). 


{15] The plaintiffs also assert that 
the statute lacks any enforcement mech-. 
anism, and therefore the “right to treat- 
ment” is merely precatory.” It is suffi- 
cient to note the existence of possible 
statutory enforcement means: (1) an Ar- 
ticle 78 Proceeding, CPLR §§ 7801-04; 
see Renelli v. Dept. of Mental Hygiene, 
supra; and (2) Habeas Corpus, NYMHL 
§ 15.15; even assuming plaintiffs are 
correct, and it is doubtful, that NYMHL 
§§ 13.19, 13.21, which provides that 


zation of the Mentally Ill; Art. 35—Admission 
of Alcoholics to Alcoholism Facilities. 


21. Memorandum of State Defendants, supra n. 


18, at 1. 


C—O 


en el 


‘ment. 
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“No individual who is or appears to be 
mentally disabled shall be detained, 
deprived of his liberty, or otherwise 
confined without lawful authority, or 
inadequately, unskillfully, cruelly, or 
unsafely cared for or supervised by 
any person.” NYMHL § 18.19(a) (em- 

phasis supplied). é 
and which provides for enforcement of 
this section by an action in New York 
State Supreme Court, NYMHL § 13.21, 
is inadequate. 

The New York Mental Hygiene Law 
does afford the “right to care and treat- 
ment” for the mentally ill by explicit 
provision and New York Law does pro- 
vide and has been employed to enforce 
that right. Plaintiffs have thus failed to 
sufficiently allege a claim for relief on 
the asserted grounds of unconstitutional- 


ity of the New York statute. 


2. Constitutional Claims 

The court now comes to what it cor- 
ceives to be the heart of plaintiffs’ case. 
Plaintiffs seek to end a self-styled “two- 
tiered” system of mental care in which, 
they allege, some persons, those’ volun- 
tarily admitted to mental hospitals, re- 
ceive care in equipped facilities and the 
remainder, involuntary committees, are 
condemned to custodial care in State 
mental institutions. 

. They have constructed the following 
argument. An involuntarily committed 
mental patient has a right, under the 
due process clause, to adequate treat- 
Wyatt v. Stickney, 325 F.Supp. 
781 (M.D.Ala.1971), implemented in 344 
F.Supp. 373 (1972); aff'd sub nom. 
Wyatt v. Aderholt, 503 F.2d: 1805 (5 Cir. 
1975). Involuntarily civilly committed 
patients are only sent to State mental 
institutions; voluntary committees go to 
psychiatric facilities in general hospitals. 
Patients in State mental institutions do 
not receive adequate treatment; paticnts 


‘ in general hospitals do receive treat- 


ment. Therefore patients in State men- 
tal institutions have a right to. be com- 
mitted in. general hospitals with ade- 


'. quate funds for treatment, or, at a mini-: 
Bees Lee 


‘ 
wer 


ee ees > at eee) 


sth i i ARR Tia ll Bi “i 


mum, to adequate care and treatment, in 
State institutions. 

At bottom this court understands that 
plaintiffs seek to obtain treatment al. 
legedly not now provided by the State 
by (1) the State’s assumption of the bur- 
den to improve care and provide treat- 
ment in State institutions, equalizing the 
standard of psychiatric care between 
those confined within and without State 
institutions, or (2) a change in State 
practices in involuntary commitments 
from State institutions to other facilities, 
namely those which provide treatment. 


[16,17] The court finds no basis in 
law for the allegation that, without 
more, involuntary committees possess the 
constitutional right not to be committed 
to State mental institutions, if the State 
is not discriminating between similarly 
situated mentally ill individuals in its 
provision of services or funds, New 
York State is not constitutionally man- 

sted to provide services to its citizens. 
Cf. Dandridge v. Williams, 897 U.S. 471, 
90 S.Ct. 1153, 25 L.Ed.271 491 (1970). 
New York Association for i?t’ ded Chil- 
dren, Inc. v. Rockefeller, 357 F.Supp. 
752, 761 (E.D.N.Y.1973); see Welsch v. 
Likins, supra, at 498. But when a State 
does assume the burden of providing 
care for a dependent group, such as the 
mentally ill, it cannot consonant with the 
equal protection clause discriminate 
among those similarly situated mentally 
ill. See New York Association for Re- 
tarded Children, Inc. v. Rockefeller, su- 
pra, at 762; ef. Montoroula v. Parry, 373 
N.Y.S.2d 980 (Sup.Ct.1975). 


{18], Involuntary commitment to 4 
mental hospital, involving, as it does, a 
deprivation of liberty, must be scruti- 
nized under the due process clause. 
O'Connor v. Donaldson, 422 U.S. 563, 95 
S.Ct. 2486, 2496, 45 L.Ed.2d 396 (1975). 
The right to a humane and safe living 
environment, Welsch v. Likins, supra at 
502-03, the right to the least restrictive 
alternative in confinement, id., at 501, 
the right to be protected from harm, 
New York Association for Retarded Chil- 


.dren, Inc, v.. Rockefeller,! supra, at 764, 
tia eran ee a 22, Amended Complaint, supra n. 2, at 19. 4 


” 


Midna. | 


»# 


sently, the constitutional ob- 


and, most re oe 
lization of the State not to “confine 
” 


without more a nondangerous individual 
who is capable of surviving safely in 
freedom by himself” or with the help of 
others, O’Connor v Donaldson, supra, 95 
S.Ct. at 2494, have each been recognized 


by courts for those civilly confined under 


State authority. 


[19] Whether the State of New York 
has met its constitutional obligations, 
whether it has treated similarly situated 
mental patienis im an evenhanded man» 
ner, and whether it has provided ade- 
quate conditions in confinement are is- 
sues which cannot be summarily deter- 
mined. As a tentative formulation it 
would seem encumbent upon the State 
as confiner to minimize the mode of con- 
finement, Welsh v. Likins, supra, and to 
employ whatever means are necessary, 
including such care and treatment as are 
reasonably possible in the circumstances 
of the case, to promote the speedy re- 
lease and return to liberty of the person 
confined. The State defendants’ motions 
to dismiss the constitutional claims are 
therefore denied. 


C. Class Action Certification 

Plaintiffs have cast this suit in the 
form of a class action and have re- 
peatedly urged that certification as such 
be granted. F.R.Civ.P. 23. Having de- 
termined that a three-judge court is not 
required in this matter, plaintiffs’ mo- 
tion is now properly before this court for 
determination. The class sought to be 
represented is that of “involuntarily civ- 
illy committed mental hospital patients 
and their guardians.” ** Plaintiffs argue 
a class action is necessary to remove any 


23, The asserted “right to treatment” has not 
been universally recognized by courts. The Su- 
preme Court in O’Connor vy. Donaldson, supra, 
explicitly refused to affirm the existence of 
such a right. The difficulties are legion in as- 
sessing a “right to treatment” from defining 
mentally ill, adequacy or treatrnent itself, to 
determining whether treatment is necessury or 
helpful or the condition is incurable, and to 
setting standards of care. See id. (Burger, C. 
J., concurring). The statement of dollar fig- 
ures cannot adequately describe or set the 


"" WOE v. MATHEWS (8 vo uth yg ba 
: . Cite as 403 B.Supp. 410 (1976) ; i 


possibility of mootness and to assure 
that not only will plaintiff Woe be bene- 
fited but all those who suffer under the 
same plight.> Defendants have objected 
that prerequisites of F.R.Civ.P. 23(a) 
have not been met in that the class is 
not adequately defined, the interests of 
the members are antagonistic or diverse 
and a class action is not necessary. 


[20] The court has decided to certify 
a Rule 28(b)(2) class, F.R.Civ.P., limited 
to the class of all persons between the 
ages of 21 and 65 who are or who will be 
involuntarily civilly committed to New 
York State mental institutions. 

Maintenance of the class will insure 
that not only is the representative a 
member of the class at the time the ac- 
tion was brought and the class was certi- 
fied but also at the time a disposition on 
the merits is reached. See 
Iowa, 419 U.S. 398, 95 S.Ct. 553, 42 
L.d.2d 532 (1975). The court further 
believes Woe’s claims to be representa- 
tive of the interests of the involuntarily 
committed mentally ill and in toto the 
tests are met. Accordingly, the court 
hereby certifies the above named class of 
plaintiffs. 


“Th 


(21) Other matters for disposition at 


this time are several motions of plain- 
tiffs to amend their complaint. These 
motions would add new plaintiffs, de- 
fendants and causes of action. The 
court has decided to deny, without preju- 
dice, the motions to amend. 

First, plaintiffs attempt to add a new 
class of plaintiffs to be represented by 
Frank Foe, on a new claim against the 
Secretary of Health, Education and Wel- 


standards of care; an amount of money spent’ 


is merely evidence of what may be constitu- 
tionally necessary. But although “adequacy” 
clearly depends on the circumstances of the 
case, purely custodial care must, in almost all 
situations, be considered inadequate. 


24. Amended Complaint, supra n. 2, at 7, {| VIII. 


25. Plaintiffs’ Second Memorandum in Support 
of Motion to Maintain a Class Action, filed 
July 25, 1975, at 2, 11-12. 


C-\\ 
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fare (HEW). The claim asserts the un- 
constitutionality of the federal require- 
ment of accreditation of mental institu- 
tions by the Joint Commission on Ac- 
creditation of Hospitals (JCA) as a con- 
dition precedent to patients’ eligibility 
for a monthly stipend for “personal com- 
fort items” under the federal Supple- 
mental Security Income (SSI) program, 
Title XVI of the Social Security Act as 
amended, 42 U.S.C. § 1882(e1)(B); 20 
C.F.R. § 405.1036(a). 


The motion to amend was brought on 
by order to show cause with an applica- 
‘tion for a temporary restraining order to 
prevent the Secretary of HEW from 
sending a letter of intent to the inmates 
of Pilgrim Psychiatric Center advising 
that they might become ineligible for the 
SSI payments due to the loss of accredi- 
tation by the institution. The court 
heard argument on the matter as it was 
asserted as part of the Woe complaint, 
alt’ ough plaintiffs sought relief on be- 
half of what was disclosed to be a differ- 
ent class of patients—those over age 65 
who stood to lose the SSI stipend. The 
court, ir a written order, denied the tem- 
porary restraining order on the grounds 
that plaintiffs had demonstrated neither 
the existence of irreparable injury nor 
possibility of success,” 


The foregoing decision did not touch 
the merits of the new claim and no 
amendment of. the complaint was accept- 
ed by the court. The alleged unconstitu- 
tionality of the SSI program involves 
claims different in nature and purpose 
than these which Woe has attacked, and 
a class different from that Woe purports 
to represent. Accordingly, a consolida- 
tion oi such different claims and parties 
in the Woe action is not warranted. 


» Second,-the motion to add new defend- 
ants presented at that time’is also de- 
‘nied., Having been informed of the stip- 
ulated transfer of a similar action, Yoe 
v. Kolb, from the Southern District of 
New York to this court and the probable 


‘ consolidation | of that action with the’ 


26. . Memorandum and ‘Order of November 20, 
1975. ara 
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present one, in which all intended State 
defendants would be named, the court 
perceives no reason to name new State 
defendants at this time. 

Third, inasmuch as plaintiffs’ motion 
to add new plaintiffs George Goe and 
Harry Hoe introduces the same class as 
that sought to be represented by Frank 
Foe and the prior amendment has been 
denied, the instant motion is likewise de- 
nied without prejudice. Goe and Hoe, 
like Foe, are inmates of Pilgrim Psychi- 
atric Center over age 65 and their claims 
more properly should be considered with 
those of Foe. In view of the denial of 
the motion to amend, plaintiffs’ applica- 
tion to allow the use of the pseudonyms 
George Goe and Harry Hoe, which other- 
wise would have been readily granted, is 
denied. 

Fourth, plaintiffs’ motion to add new 
defendants, the JCAH and certain offi- 
cers and directors thereof, and a new 
claim for relief, a conspiracy among the 
JCAH and State and federal defendants 
to violate plaintiffs’ civil rights, 42 
U.S.C. § 1983, is denied. The claim 
alleges disparity in accreditation stan- 
dards used by the JCAH in public and 
non-public institutions and the diversion 
of funds to “almost total non-State men- 
tal hospital purposes.” 2” The “funds” 
involved appear to be the federal Medic- 
aid and SSI payments presumably des- 
tined for those aided under the statute. 
patients in mental institutions under 2% 
and over 65 years of age. The claim 
concerns those patients who do benefit 
from federal Medicaid and SSI pay: 
ments, the members of a class distinct 
from Woe. Even if the proposed classes 
do have. members in common, this new 
claim will be better examined in a sep 
rate action as it raises decidedly new 
issues and a different array of defent 
ants, including federal and State officers 
and private individuals. 

In sum, despite the liberalit 
which proposed amendments to com 
plaints are to be viewed, F.R.Civ.P. 
15(a), the proffered additions to the com: 


* 8, 
27. See Notice of Motion filed December 


y with 


' ..1975;, Affidavit and Brief, p. 10. 
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plaint here would unjustifiably interject 
entirely disparate issues into and tend to 
obfuscate the not insubstantial and diffi- 
cult questions presented in the main law- 
suit. The interests of neither the econo- 
my of litigation nor the forthnght pre- 
sentation of Woe’s claims would be 
served by the fusion of inherently dis- 
tinct claims and parties. The court thus 
adheres to its decision to deny, without 
prejudice, the motions to amend the 
complaint in their entirety. 

Accordingly, the federal defendants’ 
motion to dismiss the complaint as to 
_ those defendants is granted, the State 
defendants’ motion to dismiss the com- 
plaint as to them is denied, plaintiffs’ 
motion to amend the complaint is denied, 
and their motion to certify a class pursu- 
ant to Rule 23(b)(2), F.R.Civ.P., is grant- 
ed but limited to the class of persons 
between the ages of 21 and 65 who are 
or who will be involuntarily civilly com- 
mitted to New York State mental insti- 
tutions, ie 


So ordered. 


= ' 
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T ' 


INTERNATIONAL TRAVEL 
ARRANGERS, Plaintiff, 


Vv. 


WESTERN AIR LINES, INC., 
Defendant, 


No. Civ. 4-74-256, | 
United States District Court, — 


D. Minnesota, 
Fourth Division. 


March 5, 1975, 
: 4 


Air charter arranger brought anti- * 
trust action against airline, and airline 
moved to dismiss on ground of exclusive 
Jurisdiction in the Civil Aeronautics 
ri or to stay procecdings pending re- 
seas to the CAB under the doctrine of 

ary jurisdiction. The District Court, 


Miles W. Lord, J., held that the issues 
raised by the antitrust damage action 
were not within the exclusive or primary 
jurisdiction of the CAB where the CAB 
did not have the power to, and had not 
attempted to, immunize from the anti- 
trust laws alleged conduct of airline in 
inducing and coercing an organization to 
refrain from doing business with plain- 
tiff and in allegedly conducting a mis- 
leading und deceptive advertising cam- 
paign against plaintiff. 
Motion denied. 


1. Monopolies ¢>16(1) 

Alleged conduct of airline in induc- 
ing and coercing organization not to do 
business with an air charter arranger 
and in allegedly conducting a misleading 
and deceptive advertising campai zn 
against arranger did not come within the 
antitrust immunity provisions of section 
414 of the Federal Aviation Act, particu- 
larly where travel group charter regula- 
tions specifically provided that relief 
granted thereby should not constitute an 
order within section 414 and should not 
confer any antitrust immunity. Fedcral 
Aviation Act of 1958, §§ 408, 409, 412, 
414, 49 U.S.C.A. §§ 1878, 1879, 1282, 
1384, : 


2. Monopolies t=16(1) 

Statute and regulation prohibiting 
unfair and deceptive practices in the air 
transportation industry and giving the 
Civil Acronautics Board power to inves- 
tigate and put a stop to such practices 
do not grant power to the CAB to confer 
antitrust immunity with respect to con- 
duct of airlines, particularly since the 
regulation applies only to charter organ- 
izers. Federal Aviation Act of 1958, 
§ 411, 49 U.S.C.A. § 1881. 


3. Aviation ¢=3] 

Civil Aeronautics Board did not have 
exclusive jurisdiction over controversy in 
which an air’ charter arranger sought 
damages under the Sherman Antitrust 
Act for alleged conduct of airline in in- 
ducing and coercing organization from 
doing business with arranger and _al- 
legedly conducting a misleading and de- 
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UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


“eee ee ee a tO ys” 


JOHN LEGION (a pseudonym), by his 
mothers and guardian RUTH LEGiUN (a 
pseudonym), and by his grandmother 
and guardian ALICE LEGION (a pseudo= 
nym); LILLIAN HOSTS (a pseudonym), 
by her mother and guardian LILA 
HOSTS (a pseudonym); and RICHARD 
ARMIES (a pseudonym), on behalf of 
themselves and all others similarly 
situated, to wit the 116,000 other 
patients treated annually in New 
York public mental institutions and :: 
the 1,000,000 other patients treated 
annually in American public mental 
institutions, 


Plaintiffs, 72 Civil Action 


File No. 2576 
“~against= 


ELLIOT RICHARDSON, Secretary of the AMENDED COMPLAINT 
United States Department of Health, FOR DECLARATORY 
Education and Welfare, individually AND INJUNCTIVE 
and in his official Capacity; ELMER RELIEF 

W. SMITH, Regional Commissioner of 

the Social and Rehabilitation Service, 

United States Department of Health, 

Education and Welfare, individually ‘CLASS ACTION 
and in his official Capacity; JOSEPH 

J. KELLY, Regional Commissioner of 

the United States Social Security 

Administration, individually and in 

his official Capacity; the UNITED 

STATES OF AMERICA; NELSON J. ROCKE= 

FELLER, Governor of the State of New 

York, individually and in his official 

Capacity; ALAN D. MILLER, M.D., Com= 

missioner of the Department of Mental 

Hygiene for the State of New York, 

individually and in his official 

Capacity; MORTON B, WALLACH, M.D., 

Director of Brooklyn State Hospital, 

individually and in his official 

Capacity; JACK HAMMOND, M.D., Dixece 

tor of Willowbrook State School, 

individually and in his official 

Capacity; and THE STATE OF NEW YORK, 


Defendants, 


Oe 6 


* 
* 


' PRELIMINARY STATEMENT 
a cele lial loan ek dahon katoi ond 


I, This is a class action on behalf of 1,000,000 
severely mentally disabled Americans-=-the 850,000 patients 
treated annually in our public heenite.s for the mentally ill 
and the 150,000 residents of our state hospitals and eset 
for the mentally retarded who constitute the most disabled, 


the most chronically ill, the sickest, the most rejected, the 


most defenseless, the most abandoned, the poorest, the most 


helpless and the most discriminated against discrete and insular 
minority in the United States today. 

Although these 1,000,000 Americans have a 
constitutional right to adequate care and treatment, they 
usually receive inadequate care and treatment=-both in New 
York and throughout the nation--due primarily to insufficient 
State appropriations. At present these public mental insti- » 
tutions are supported almost totally by non-federal funds. 

Both in New York and generally throughout the 
aetbie there is no plan to increase these insufficient Hina 
to needed proper levels. In order, therefore, to provide the 
constitutionally required level of adequate care for these 
1,097,000 Americans treated annually in our public mental 
institutions, increased funds must be obtained, and primarily 
from the federal government, 

The purpose of this action is to adequately 
financially implement the constitutional right of these 
1,000,000 Americans to adequate care and treatment by the ob- 
taining of $1.5 billion in federal benefits under Medicaid 
and Medicare legislation so as to improve the usually inadequate 
care now being given to these 1,000,000 patients by the states. 

2 


Present Medicaid and Medicare legislation, 
Tities XIX and XVIII, respectivaly, of the Social Security Act 
of 1935, as amended, specifically excludes almost all of these 
1,900,000 Amexioans from its benefits; however, while specifi-~ 
cally excluding these 1,000,000 patients who constitute our 
sickest and poorest mentally disabled solely because they are 
patients in public mental institutions, this same legislation 
grants comprehensive benefits to the smaller number of mentally 
disabled who are patients in private and voluntary mental 
institutions. This latter group of patients are wealthier and 
less mentally disabled than are the much larger group of public 
mental institution patients. In addition, all medical and 
surgical patients in public, voluntary, and private hospitals 
are eligible for Medicaid and Medicare benefits if they 
qualify. 

At the present time, however, the public mental 
institution patients do not ask that they be integrated with 


private and voluntary hospital mental patients. They ask only 


that the present separate, unequal and inferior standards for 


public mental facilities be abolished and that these 1,000,000 
Americans receive a level of care in public facilities equal 
to that routinely provided in non-public mental facilities 
that do receive Medicaid and Medicare funds. 
Accordingly, the plaintiffs ask that all 
Medicaid and Medicare legislation be declared unconstitutional 
because these statutes arbitrarily exclude almost all these 
1,000,000 patients from their benefits. Plaintiffs further 
‘]ask that the entire nation's Medicaid and Medicare programs 
be immediately halted and fully abandoned so that no American ' 
can receive any further benefit from this legislation, 


3 


‘In the alternative, plaintiffs ask that only 
their morally wrong, eccnemically unnecessary and medically 
unjustifiable exclusion from these national health care 
programs be declared unconstitutional, and that they be included 
in these programs. This will require an increase in present 
federal Medicaid ana Medicare appropriations }» approximately 13 
percent --'or. by'‘$1.5°billion. Through this increased funding, 
the nation's most important and widespread Unsolved problem 


of medical care--the unmet provision of adequate care and 


—— 


treatment for patients in public institutions for the mentally 
disabled=~can be solved, 

Furthermore, as new federal funds for patients 
in state mental institutions normally would go directly into 
the state's general funds and be mingled with other revenues 
from which general funds these new funds could be diverted 
to other state functions, the plaintiffs are also requesting 
that the funds be specifically appropriated solely to improve 


Care anc treatment in state mental institutions above present 


inagequate levels. The patients in the state mental insti- 
tutions are not politically powerful enough ‘to assure that 
federal funds given to the states for their benefit are actually 
used by the respective states for public mental institution 
patients, 

. Not only are Medicaid and Medicare payments 
diverted to general state coffers (as the Health and Mental 
Hygiene Facilities Improvement Corporation in New York) where 
they are used for purposes other than the direct henefit of 

the patients for whom they are provided, but payments received 
|idirectly from patients or from otheri thirg party sources on their 
‘behalf (e.g. Blue. Cross, Group Health Insurance kre similarly 
diverted, The state defendants further this practice through 

; — ne 


their conspiracy with the federal defendants. Thus plaintiss 


s 


ask that the State of New York defendants be enjoined from 


diverting any payments received from patients in public mental 
institutions or from third parties on their behalf from the 
care and treatment of patients in public mental institutions. 
This lawsuit requires an immediate hearing and 
determination by this court because, at present, it is certain 


that this inhumane and unconstitutional discrimination against 


these 1,000,000 Americans will continue in the foreseeable 
future. For no member of Congress or of the executive branch 
of the federal government has suggested that this arbitrary 
exclusion be ended. Neither has any medical, psychiatric or 
lay mental health group demanded that this discrimination be 
ended. Nor has any civil liberties group attacked this segre- 
gation of public mental institution patients into saparate, 
inferior and unequal facilities. 
| Furthermore, the proposals of President Nixon, 
Senator Kennedy, the American Medical Association and every 
other proposed plan for the extension of federally subsidized 
general medical care’ to additional segments of our population 
continue to exclude almost all of these 1,000,000 public mental 
institution patients from their benefits, . 

It is believed that the constitutional issues 
presented to this Court in this complaint are novel and have 


never previously been presented to any court. 


——— 


JURISDICTION ; 
eis 


II. The plaintiffs' claims arise under the 
Fifth, Eighth, and Fourteenth Amendments to the United States 
Constitution, under Title xvirr of Social Security Act of 1935 


= ‘aa amended, 42 U.S.C. §5§1395-1395 11, and, Title XIX of Social 


Security Act of 1935 as amended, 42 U.S.C, §81396-1396g, ana 
under 42 U.S.C, 6581983 and 1985, 


The jurisdiction of this Court is based upon 


28 U.S.C, 681331, 1343(3), and 1361, and the aforesaid Amendments. 


The matter in controversy, exclusive of interest 
and costs, exceeds the sum of Ten Thousand Dollars ($10,000.00) 


for each named plaintiff, 


Plaintiffs request declaratory judgments pursuant 
to 28 U.S.C. 882201 ana@ 2202 


, and preliminary and permanent 
injunctions pursuant to 28 U.S.C. §1651 and 42 U.S.c. 81983 


as they have no adequate remedy at law. 


Plaintiffs seek injunctive relief restraining 


|ithe enforcement of certain federal ané@ New York statutes for: 


repugnance to the Constitution of the United States, and there- 


fore, request the convening of a three judge court pursuant 


to 28 U.S.C, 882281, 2282, and 2284, 


PLAINTIFFS 


III, The plaintiffs are: 
A. John Legion, a pseudonym, a 30-year-old, 
severely 111, (probably involuntarily) civilly committed mental 
patient at the Brooklyn State Hospital, located in Brooklyn, 


New York, and his mother and guardian Ruth Legion, a pseudonym, 


and his grandmother and guardian Alice Legion, a pseudonym, 
- sue on behalf of the other 88,916 patients treated annually 
in New York state hospitals for the mentally 411 and their 
selatives, and on behalf of all of the other 850,000 patients 
treated annually in American public mental hospitals and their 
3 relatives, He has ‘been so institutionalized Since February, 1972. 
'B. Lillian Hosts, a pseudonym, a 10-year-old 
severely mentally, retarded patient at Willowbrook State School 
and Hospital located in the County of Richmond, in the State 
of New York,, and her mother and guardian Lila Hosts, also a 
pseudonym who ‘sue on behalf of the other 26,665 patients treated 
annually in New York state schools and hospitals for the mentally 
retarded, and their relatives, and on behalf of all of the 
thar 150,000 patients treated annually in American public 
institutions for the ‘mentally retarded, and their relatives. 
Although voluntarily civilly committed since 1967 by |he:i 
mother, Lillian Hosts igs 80: profoundly mentally retarded, that . 
for all practicable purposes, she~-as well as the 150,000 other 
patients that she represents--should be considered to be 
involuntarily civilly committed so far as the question of 
deserving and receiving this Court's protection is concerned, 
C. Richard Armies, also a pseudonym, is 
seventy-year-old mentally i11 patient in Kings Park State 
Hospital, a public mental institution located in Suffolk County, 
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in the State of New York. Ho has been involuntarily civilly 


loommtt tnd for the pas “ ycoar, and has been so comnitted Several 
i} 


times previously, 
IV. Plaintiffs have standing to bring this 
action because they are ineligible to receive Medicare and Medicate 
| 


benefits ae ce by virtue of their involuntary civil commi tm 


ent 


lto State public mental hospitals and a state school for the 


retarded, 


Prior to their hospitalization in New york public 
mental institutions, John Legion, 


Richard Armies and Lillian 


Hosts were all welfare recipients. As such, John Legion, 


Richard Armies and Lillian Hosts were entitled to full Medicaid 


benefits, and Richard Armies was also entitled to full Medicare 


benefits ” 


At present, Ruth Legion, Alice Legion and Lila 


Hosts are welfare recipients. All of the Plaintiffs are llack. 


Ve. The named plaintiffs, and the guardians 
by and through whom these patients sue, are all residents of ° 
the State of New York. 


Patients and their guardians sue in their own 


Procecure, on behalf of other patients and guardians who are 


behalf and, pursuant to Rule 23 of Federal Rules of Civil 
: numerous that it is impractical to bring them all before 
the Court; the questions of law and fact are common to the 


entire class and the plaintiffs will fairly and adequately 


protect the interests of the class. 


DEFENDANTS 
Somedorsestaneummecenemensanne 


VI. The defendants: 


A. Elliot Richardson is the Secretary of 


the United States Department of Health, Education and Welfare, 


and in that capacity he has been charged with the responsibility 


a | for the administration of the programs under Titles XVIII 


(Medicare) and XIX (Medicaid) of the Social Security Act of 


1935, as amended, 


B. ilmer W. Smith is the Regional 


Commissioner of the Social and Rehabilitation Service of the 


United States Department of Health, Education and Welfare for 


Region II, which includes New York, and in that capacity he 


has been delegated responsibility for administration of the 


federal program under Title XIX (Medicaid) of the Social 


Security Act of 1935, as amended. 


C. Joseph J. Kelly is the Regional 


Commissioner of the United States Social Security Administration 


for Region II, which includes New York, and in that capacity 


’ 


he has been delegated responsibility for administration of 


the federal program under Title XVIII (Medicare) of the Social 
Security Act of 1935, as amended, ( ‘“«, 3 


= 


D. The United States of America. 


regis - E. Nelson J. Rockefeller is the Governor 


of the State of New York. 


FP. Dr. Alan D. Miller is the Commissioner 


of the Department of Mental Hygiene for the State of New York, 


and in that capacity he is responsible for the administration 


of the New York laws governing the hospitalization and treatment 


es mares 


of the mentally disabled. 


— 


i <i. cme 
| / G. 2x. Morton B. Wallach is the Director 
ie. Brooklyn State Hospital, and in that capacity he has overall 


|xesponsibility for the management and operation of the hospital, 


He is sued in that Capacity and as 
Sere ier a of that class consisting of all other directors 


| 


of New York public mental hosoitals, — | 
H, Ox. Jack Hammond is the Director of 
aan State School, and in that Capacity he has overall a 


responsibility for the Management and Operation cf the hospital 


and school, } 


He is sued in that Capacity and as repre- 


sentative of that class consisting of all other directors of 


New York public hospitals and schools for the retarded. 


I. The State of New York, 
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ro CLAIMS FOR RELIEF 
H 
| 
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VII, In 1965 when Congress passed the original Medicaia 


and Medicare legislation, it knew that the 1,000,000 Americans 


| 


jtreated annually in public mental institutions usually received 


inadequate care and treatment due to insufficient state appropri- 


aoe In spite of this knowledge, Congress chose not to 


ie. increase the funds for public mental hospital 


PEELS ORES ¢ while significantly increasing the funds available 


l\for private and voluntary hospital mental patients and for 


patients. 


| 

| 

| a 

ie 
public, voluntary, and private hospital medical and surgical | 
| Recurrently, throughout our nation, cases of : 
Looe care in public mental institutions are being constantly 
lecoaphe to public attention in the 1970s, proving again that 
these problems are neither new nor limited to a few states, 

For example, one still finds ratios of one 


doctor--usually unlicensed--to 800-900 patients in these 


' 


hospitals in Alabama, Connecticut and Florida. 

Massachusetts, a state that was once a national 
leader in the quality of its state mental hospital care--and 
ithat stilt is a leader in the quality of its general hospitals, 
an schools and medical personnel--now leads only in the 
rota number of unlicensed physicians working in these insti- 
jtutions who have not even passed their Educatjonal Council for 
prenenat Medical Graduates' Examination, which assures only a 
‘poise knowledge of written English and of basic medicine. 

. Pellagra--a vitamin deficiency disease that 
itself can ceuse mental illness--is found among patients in all 


six mental hospitals in Maryland because of inadequately 


| 


il 


| 


financed dietary programs, and while this situation has been 
temporarily corrected, present appropriations are insuffictent 
to provide adequate food for the rest of the year, 

In Ohio, 31 attendants are arrested because of 
physical and homosexual assaults by aides of both sexes upon 


patients first tied to doors and mace docile by drugs. 


| In New Jersey, a public mental institution is 


found s0 overcrowded and understaffed that it is ordered to 
nea all admissions, and it responds by increasing its patient 
load by more than 10 percent and continues to strap and handcuff 
patients to chairs, beds, radiators and even steampipes, and 
also chains them to one another--often leaving them completely 
unattended for as long as 16 hours a day. 

: And, in New York, ward attendants in a state 
achool for the mentally retarded routinely steal from the 
helpless mentally and physically disabled children entrusted 
to their care, the Christmas toys collected by unpaid volunteers 
and donated by charitable department stores as well as new 
blankets and other bedding issued to these unfortunate young 
lpatients. Elsewhere, in a New York state hospital for the 
mentally ill, cruel neglect of simple basic physical needs Ce 
and even Srutal assaults upon aged, helpless Eoncewne by aides 


are overlooxed, » 


Pavients damit eed to public mental fmatdont tows 
are being irreparably harmed by the insufficient funding of 
those institutions. In New York, where Medicaid payments can 
run at least as high as $150 per day for patients in eaaraties 
oe institutions, those patients in public mental institutions 


Oe cared for and treated on a small fraction of that amount 


per day. In fact, the State of New York contributes more money 
an eee ee CONEY 


i day to the Medicaid benefits of mental vatients in hosvita 
NES An nosvitals 
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lixe St. Luke's Hospital Center, Columbia Presbyterian Medical 


Center, Beth Israch Mc@ical Center, Mount Sinai Medical Center, 


total care and treatment of patients in New York State public 
en LLL CCA A Tenants ane nmnecennmtmnen canals nn, 


imental institutions. (Assuming a $150 per day Medicaid payment, 


the State of New York's contribution would be $37.50--one-half 
provided by the federal government and one-fourth by the City .of 
New York. This ‘per day charge by the hospital is exclusive 


of physicians' fees. The total cost to the state for support 


of a patient in Brooklyn State Hospital, including physicians' 
fees, was approximately $23.00 per day for the 1971-72 fiscal 
year.) ; 

On March 8, 1971, in a letter written to every 
New York assemblyman, the defendant, Alan D, Miller, M.D., 
Commissioner of Mental Hygiene of the State of New York opposed 


insufficient funding of state mental institutions in the 
following terms: 
| “Dear Assemblyman: 

I write to you about a matter of 
great urgency. The lives and welfare of 
nearly 90,000 mentally ill and mentally 
xetarded men, women, and children are in 
danger, The peace of mind of their 
families is threatened." 


Dr. Miller went on to point out the irreparable 


jnarm that results from insufficient funding: 


"Many patients could not receive . 
needed treatment, many would be poorly 
cared for, some would die. Thousands 


of retarded children who cannot feed 
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themselves would be poorly fed; thousands 
more would be denied the personal care 
they need to live under even marginal con- 


ditions." 


At this point in this discussion, it should 
be emphasized that no haved cdverne criticism of any public 
mental institution or of any public mental .institution personnel 
is intended by any comment in this paper, for the inadequate 
care too often given in these institutions is not usually 
primarily their doing, but rather is primarily attributable 
to American society as a whole. We, therefore, should be 
grateful to, rather than adversely critical of, the personnel 
who continue to work in. these institutions under what, too 
often, are sorely trying conditions. | 

| The full extent of the problem can better be 

appreciated by noting that while the total number of resident 
patients in our state hospitals for the mentally ill decreased 
from a hish of 559,000 in 1955 to 339,000 in 1970, this still 
means that one of every 593 Americans was a resident patient 
in these institutions at’ the end of 1970. Furthermore, in 
spite of the decreasing number of resident patients by about 
39 percent from 1955, the real work of these institutions is 
increasing. For the number of admissions and readmissions 
increased from 185,000 in 1956 to about 339,000 in 1970, an 
increase of about 112 percent, while the number of discharges 
increased from 145,000 in 1956 to eben 400,000 in 1970, an 
increase of 175 percent. From 1968 to 1970 alone, the number 
of patients treated annually rose from 800,000 to 850,000. 

The time needed for the daily care of first 
admissions, xreadmissions and étachavecs of short-term patients, 
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whether acutely or chronically i111, is more than the time needeg@ 


for the daily care of long-term chronic patients; therefore, 


the burden on the state mental hospital system that treats 


the sickest, the most disabled and the poorest mental patients 


is becoming increasingly heavy. 
This development is occurring in spite of the 
jcont-inuing increase in the number of community mental heal 


| 


,centers, in the number of 


th 
beds in the psychiatric units of 
general hospitals and in the number of psychiatric clinics 


affiliated with general hospitals. These, and other community 


mental health facilities were originally advocated, and 
unfortunately still are being advocated, as total substitutes _ 


for the state hospital System in spite of the experience of 


Britain and other nations that have shown that community 


imental health facilities on the present scale do not properly 


substitute for the public mental hospital. For these community 


mental health facilities Usually treat the less decompensated 
and less chronically mentally i11 who often would not have 
7 


been referred to a state mental hospital if a community mental 


health center or general hospital psychiatric unit were not 
available. 

In recent testimony before a Congressional 
subcommittee, Harry C, Schnibbe, the knowledgeable and out- 
spoken Executive Director of the National Association of 
State Mental Health Program Directors pointed out that the 
fact of, and the Significance of, this increasingly heavy 
burcen upon the state mental hospital system is too often not 
appreciated by the public and its representatives; 

. : "There is a totally fallacious notion that 
pervades Congressional committees in the 


House and Senate, often fed by misleading 


“LS 


assertions and invalid assumptions offered 
by Department of Health, Education and 
Welfare witnesses, and usually seconded 
by gullible organizations who are dis- 
inclined to do much independent thinking, 
--there is a fallacious notion that the 
state mental hospital system is now being 
supplanted by other programs and that the 
system is declining and will soon be 
dissolved into something else. 

The next logical conclusion, after 
assuming the above premise to be correct, 
is to reduce or eliminate any finding that 
Supports the state hospital system. 

I think we should get the record 
straight. 

If any witnesses come before you 
(Health, Education and Welfare or public) 
and state, or imply, that any enere ent ye 
federal program that they are touting is 
causing a nationwide reduction in the 
functioning of the state hospital system 
“=then they are fools or liars, - 

The state hospital system is growing, 
not declining. 

Mr. Chairman, I am not prepared to 
argue the merits of continued expansion 
of the state hospital system. 

That is for the medical scientists 
to judge. 
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I merely wish to point out certain 
irrefutable facts about the mental health 
care system in the United States and then 

\ ask that the members of Congress view 


the situation objectively, with their 


| 

| 

| eyes open, and provide federal help 

| where it is needed, and not be misled 
into erroneously thinking that the 
| mental hospital system at this moment 
is either (1) not viable and not in 
‘need of support, or (2) is not worthy 
| of support. 

| ‘Let's Look at the Facts 
| The total number of patients 


treated last year was 857,510." 


| 
| 
At present, it is unlikely that the levels of 
care for many of the patients treated annually in our state 
mental institutions will be significantly improved because 
of an American social, legal and medical tragedy--our society's 
extra-hospital rejection mechanisms against those mentally 
eae treated in our public mental institutions. 

A prime example of these rejection mechanisms 
that exist throughout our entire society is that the often 
impoverished public mental hospital patient is specifically 
" igaepsieien from general coverage under our Medicaid and Medicare 

legislation, except for comparatively minor exceptions. 
|| These exceptions are applicable only to certain patients 


over 65 years of age, and amount to less than 10 percent of 


ny 


the patients treated annually in the state hospitals, 

By contrast, the usually less sick, usually 
less disabled and usually wealthior mental patients in the 
jpsychiatric units of general hospitals, if they qual fy for 
Inedicaia and Medicare benefits, can receive the same compre= 
lhensive benefits available for public, voluntary and private 
hospital medical and surgical patients. Furthermore, as most 


‘Sehsutaaeiuel J and private mental hospitals are affiliated with a 


igeneral hospital, their patients can also qualify for these 


pene eee 
Medicare is the federal vrogram for payment 
for medical care for persons over 65 years of age, It pays 
from 80-100 percent of the cost of any item of medical care 
if this care is included under the program. It is fairly 
comprehensive in most areas, and is available to all who qualify 
independent of one's wealth, 
| Medicaid is the federal program for payment 
lfor medica care depending upon one's financial need. It 
covers ail ages and can supplement Medicare payments for those 
jover 65 i= these persons have inadequate funds for needed care, 
It requires state contributions of from 25-50 percent of the 
total expencitures varying with the wealth of the state; e.g., 
Alabama, @ poorer state, contributes only 25 percent whil 
New York, a wealthier state, contributes 50 percent. It is 
javailable to all whom the individual state considers cannot 
meet the cost of needed medical Care, can comprehensively cover 
jjall included services and pays up to 100 percent of the cost 
jet neecec. Individual states can limit the scope and coverage. 
lof the various services, 
In 1970, the federal government spent almost 


|$11 billion for these Medicare and Medicaid programs. Only 


> ee 


‘Sogbipn sss $200 million of this expenditure went to the 
States for the public mental hospital system. If public mental 
hospital patients were included under the Medicare and Medicaia 


programs as are all other hos spital patients, the federal con- 


tribution towards the state hospital system would have been 


cant needed improvement in the care and treatment of patients 


in public mental institutions. 


| 

| 

| 

a proximately $1.5 billion. ‘This woulda have allowed signifi- 


Undoubtedly, one of the primary reasons for 
the exclusion of public mental hospital patients from the 
original Medicare and Medicaid legislation was that in order 
to pass these reforms, the estimated costs were kept down by - 
proponents of this legislation by excluding the most helpless 
tn most defenseless group in need of improved medical care, 

To have included the entire state mental hospital system would 
have increased estimated costs by approximately 50 percent, 

Now, however, as the costs of Mecicare aha Medicaid programs 

are skyrocketing, to presently include the state hospital 

system in these programs would only mean an increase of approx=- 
imately 13 percent of total federal expenditures for these 
programs. This is not too much to help solve the Major unsolved 
problem. in the national medical care scene. 

In view of the foregoing, it may not he too 
surprising to find that the proposals by the American Medical 
Association, the American Hospital Association, President Nixon, 
aa Kennedy and all other plans for the extension of 
federally subsidized general medical care to other segments of 
the population, all continue to exclude these patients from 
general coverage. The Kennedy Plan is sponsored by the Committee 
= National Health Insurance, a descriptive term for the 100 
oe of American life who Sponsored this legislation, The 
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|\Committee included lea@ers of labor such as the late Walter 


,Reuther, presicent of the United Automobile Workers union, 


jsurgeon anc Dr. Howard Rome, the Mayo Clinic psychiatrist ana 


| 


'a former president of the American Psychiatric Association, 
| 


| 
leaders of the lay mental health movement such as Mrs. Mary 
| 


pee and scholars from the academic worlds of~law, medicine 


lv other disciplines. Without a dissent, all these 100 leaders 


| 


jof American life backed, as the major exception to a conpre- 


| Se national medical care program, the continued exclusion 


free of medicine such as Dr. Michael DeBakey, the heart 
| 
of almost all the 850,000 other Americans who now constitute 
the primary major unsolved problem of medical care in the } 
United States, | 

By virtue of the foregoing and because funds 


for the mentally ill and the mentally retarded in public mental 


| 
| 
| 
| 


institutions are intermingled, 150,000 Americans treated annually 
[ss pudlic mental institutions for the mentally retarded, also 
are unconstitutionally deprived of adequate funds to obtain 
a care. 

Therefore, the poorer, sicker, more numerous, often 
black and usually involuntarily civilly committed public mental 
| 


institution patients receive irreparable damages to life, liberty 


and property solely due to inadequate care and treatment compelled 


iby present inadequate state funding. For Congress has invidiously 
and unconstitutionally chosen to deny equal protection and cue 
process of laws to the plaintiffs by not appropriating Medicare 


| 


anc Mecicaid funds so as to improve this inadequate level of care 


to minimally acceptable constitutionally required levels -- even 


| 


for physical, non-mental illnesses such as appendicitis. 


a 


20 


non-public mental institution patients being treated in adequately 


_ Expectedly, one finds Bross negligence of basic 


nysical ané mental needs und even unprovoked ph Sical assay} 


a 


by attendants towards patients such as Lillian Hosts at 
Willowbrook State School, John Legion at Brooklyn S ‘Ospi 
and Richard Armies at Kings Park State Hospital. 


By contrast, for the less sick, richer, less 


numerous, rarely black and almost always voluntarily hospitalized 


staffed .and sufficiently financed non-public mental institutions, 
Congress chose to appropriate adequate Medicaid and Medicare ; : 
funds which assures not only the continuance of an acec uate 

Jevel of care and treatment in these institutions, but also an 
almost irreversible drain: of needed professional from inadequately 


staffed public mental institutions to adequately staffed non- 


public mental institutions. 


+ ‘ PRAYER FOR RELIEP 


tf ba 


| WEERESORE, plaintiffs vray 
| A. That a Ceclaratory judgment be entered that 


li patients in public institutions for the mentally disabiece 


axe 
= ae ar 
lontitled to the recognition, écfinition, enforcement, and 
img entation of a constitutional right to adequate care and 


: 

| 

Seinen. and . 
| B. That a declaratory jucgment be entered that 
jthe entire Titles XVIII and XIX of the Social Security Act of 
1935 @s amencec, be declared unconstitutional on their face 


jor as applied because these statutes exclude the 1,000,000 


jAmericans treated annually in our public mental institutions 


ifxom their benefits and preliminary and vermanen injunctions 


ake tee 
| . 
Ibe enteree enjoining tre Cefendant, Richardson, and his agents 


le 


*#zOm paying any money to any person uncer the said statutes 


iH Or, in the alternative, that a acclarat ry 
‘ . 
‘ 


ljudgmont be ontored Goclaring unconstitutional ORly thea seetions 


| 


OS Titles XVIII and XIX of the Social Security Act of 1935, as 


ssebbed, that exclude the 1,000,000 Americans treated annually 


amy 


ss our pusiic montal institutions from their benefits, an 


_[prozsninazy anc permanent injunctions be entered enjoining the 


jeefendant, Richaréson, and his agents from refusing to pay 


lbenefits under these Titles for the said 1,000,000 Americans, 


| 


and that these said benefits bea paid to state officials only 
{ 


iW 
lis these adéitional ané@ new federal benefits are specifically 


| 


eras by the specific states to improve the care and 


. 


‘iptipiaainane in their public mental institutions because the 

iplaintiffs are uniquely helpless and disabled and: cannot plead 

| 

their Own cause; and, 
‘  #& 

‘ 


| 
| 
| 
| 
| 
| 
| 
| 
| 
! 
| 
| 
| 
| 
| 
| 
| 
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f C. That defendants Rockefeller and Miller be 
} , ary : 
‘peepee from refusing to apply for these additional federa) 


jf£unds when granted, and 


That cefendants Rockefeller and Miller be 
jenjoined from refusing to allot these additional federal funds 
solely for the improvement of care and treatment in New York 


public mental institutions, and 


That defendants Rockefeller and Miller be eni Joined 


Ih 


rom refusing to allot payments received directly from patients 
in New York public mental institutions or fromother third-party 
;sources on the pationts’ behalf, solely for the improvement 
of care and. treatment in New York public mental institution 


and 


| That defendants Rockefeller and Miller be 


lenjoined from roposing a decrease in state approvriations 
} hs PPror 
| 


from their present inadequate levels; and 


D. For reasonable attorneys' fees, damages, and 


| 


costs in this matter and such other, further and different 


| 


[relief as may be appropriate. 


| 


Brooklyn, New York 
Dated: November 14, 1972 


. 


Respectfully submitted, 


iO) {| Pane fen 


| 

| 

| : Morton Birnbaum 

| Attorney for Plaintiffs 
| : . 225 Tompkins Avenue 
Brooklyn, New York 11216 
| 

| 
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UNITED STATES DISTRICT COURT 


SOUTSERN DISTRICT OF NEW 
YORK 

JOHN LEGION, et al.,. 

Plaintiffs, 

ve | 

ELLIOT RICHARDSON, et al., 


Defendants. 


AMENDED COMPLAINT 


MORTON BIRNBAUM ~ 
COUNSELOR AT LAW 
225 TOMPKINS AVENUE 
BROUKLYN, N. ¥. ee 


. * * 
‘ 


UNITED STATES DISTRICT couRT \ 
EASTERN DISTRICT OF NEW YORK 


SF FY SL SS ee eH SO DS See Gn Gt Mey em me ee Sow ammn enw bd 


WALTER WOE, et al., 


| 
| 


Plaintiffs, 


aude 


aie File No. 75 € 1029 (ERN) 
F. DAVID MATHEWS, et al. 


ORDER TO SHOW CAUSE AND TEMPORARY RESTRAINING ORDER 
eet eae 


Upon the annexed affidavit of Morton Birnbaum, - 
duly sworn to November 14, 1974, ana upon all the papers 
heretofore filed and all the proceedings heretofore had 
herein, and it aopearing to the Court that there are g00d 
4 


and sufficient reasons to bring on this motion by order 


to show cause, 


Let the defendants and each of them show cause 
’ > 
before this Court at Room United States Courthouse C 
> 9 


225 Cadman Plaza East, Brooklyn, New York 11201, at 


on the day of November, 1975, or as soon thereafter 


as counsel may be heard, why an order should not be entered: 


5 Allowing plaintiffs to further amend 
their amended complaint to include additional claims of 
jurisdiction; joining additional defendants; adding 
further allegations to their original three claims for 


relief; and, adding an additional and fourth claim for 


ee, 


Be i Directing the United States Marshal 
for this District to serve any necessary new summons, 
and a copy of the amended complaint and of this order upon 


the additional defendants without any fee; 


we be 


S Appesdi> -1 


peo ae Certifying this matter as a class 
action as to Woe and his class, the involuntarily civilly 


committed state mental hospital patient; 


V.. Preliminarily enjoining the defendant, 
F. David Mathews, the Secretary of the Unite States 
Department of Health, Education and Welfare, and any 
agent, from sending any letter or other notice to any 
involuntarily civilly committed patient in a state mental 
hospital containing words to the effect that it is the 
federal plan to cease from any further direct payment 
to said inmate under Title XVI, §1611 (e) (1) (3), 
of the Social Security Act of 1935, as amended, due to 
fact that the said institution is ne lonver accredited 
by the Joint Commission on Accreditation of Hospitals; 
and, therefore, the said institution is nolonger eligible 
to be an institution approved under Title XIX of the 


Social Security Act of 1935, as amended; and, it is further 


ORDERED, that pending the hearing and determination 
of this motion for a preliminary injunction, the defendant, 
Mathews, and his agents are temporarily restrained from 
taking any such action set forth in paragraph IV, supra, 


and, it is further 


ORDERED, that a copy of this order and of the 
Papers upon which it is based upon attorneys for the defendants 
on.or before November » 1975, at 4 P.M., be deemed good 


and sufficient service, and it is further 


ORDERED, that the defendants! opposing papers 
be served upon the plaintiffs attorneys on or before 
November » 49755 at “ 


Dated: Brooklyn, New York 
November 17, 1975 


U.S.D.d. 


| 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Plaintiffs, 
~ v= Civil Action 
j 75 Cc 1029 (ERN) 
F. DAVID MATHEWS, et al., “= 


Defendants. : AFFIDAVIT 


STATE OF NEW YORK ) 


COUNTY OF KINGS 


MORTON BIRNBAUM, being duly sworn, deposes and 


says that: 


i Da I am one of the co-counsel for plaintiffs 
and submit this affidavit in support of this motion for the 


& 


following: 


A. An order allowing plaintiffs 
to rurther amend their amended complaint to include 
additional claims of jurisdiction; to join additional 
defendants; to add further allegations to their original 
three claims for relief; and, to add an additional and 


fourth claim for relief; 


B.. An order directing the United 
States Marshal for this District to serve any necessary 
new summons, and a copy of. the:amended complaint and of 
this order upon the additional defendants without any 


fee; 


Cc. An order certifying this a 
matter as to Woe and his class, the involuntarily civilly 


committed state mental hospital patient, to be a class action; 


»,@ An order directing e federal defendant, 
F., David Mathews, the Secretary of the United States Department 
of Health, Education and Welfare, and any agent, not to send 
any letter or other notice to any involuntarily civilly com- 
mitted patient in a state mental hospital stating that it is 
the federal plan to cease from any further direct payment to 
said inmate under Title XVI of the Social Security Act of 1935, 


as amended, because the said institution is not accredited by 


the Joint Commission on Accreditation of Hospitals; 


E. An order temporarily restraining the 
defendant, Mathews, and any agent, from taking any such action 
described in paragraph I (D), supra, until the hearing and 


determination by this Court of the said motion; 


F. For such other relief as to this Court 


may seem just and proper. 
AS TO ADDITIONAL CLAIM OF JURISDICTION 
Se irene eee ee UU ROU LE LEON 


Il. Plaintiffs move to amend paragraph I 
of the amended complaint to include claims under Title xvI, 
Section 1611, of the Social Security Act of 1935, as amended; 
and, under the United Nations Charter, Articles 1,2, 55 and 56, 


$9 Stat. 1035, et 


127] 


eq. 


AS TO JOINING OF ADDITIONAL DEFENDANTS 


bs ee Plaintiffs move to amend paragraph IX of 


the amended complaint to join the following additional defendants: 


A. Morton Wallach, M.D. is the 
Director of Brooklyn State Hospital, and in that capacity 
has the overall responsibility for the care and treatment 
received by the plaintiff, Woe. Dr. Wallach is sued in that 
capacity, and as representative of that class consisting of 


all other directors of New York state mental hospitals; 


¥ 


re ae! ip a 


B, Maurice Steinberg, M.D. is 
the Director of the In-Patient Psychiatric Service of 
Downstate Medical Center. He is sued in that capacity and 
as representative of that class consisting of those 
directors of in-patient psychiatric services of those 
general hospitals - whether governmentally, voluntarily 
or privately controlled - who arbitrarily refuse to admit 


the involuntarily civilly committed mentally ill patient; 


Cs Robert Dickes, M.D. is the 
Chairman of the Department of Psychiatry at Downstate 
Medical Center. He is sued in that Capacity, and as 
representative of that class consisting of the Chairmen 
of the Department of Psychiatry of American medical schools 
that arbitrarily refuse to admit the involuntarily civilly 
committed to the in-patient psychiatric services of the 


general hospitals under their control and direction; 


dD. Thomas: Szacz, M.D. is a 
Professor of Fsychiatry at Upstate Medical Center. He is 
sued in that capacity, and as representative of psychiatrists 
on the staff of general hospital in-patient psychiatric 
units who refuse to admit and treat the involuntarily 
civilly committed in these units; who condemn the 
state mental hospital psychiatrist who admits and treats 
the involuntarily civilly committed; but, who refuse to 
go to the said state mental hospital and routinely sign 
out the said involuntarily civilly committed patient 
~ which Dr. Szacz is class have the legal power to 
do as qualified psychiatrists under state law and then 


have this former state mental hospital patient routinely 


admitted as a voluntary patient in the general hospital 


in-patient psychiatric.unit. 
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ae Plaintiffs claim that both the original 
defendants and the proposed defendants violate the plaintiffs’ 
civil rights both under the United States Constitution and 


the United Nations Charter. 


J. Several of the above defendants are being 
sued in their representative: capacities because of the 
impracticality of bringing all members of their classes 
before this Court. The questions of law and fact are 
common to the entire classes of said defendants, and the 
named defendants will fairly and adequately protect the 
interests of said classes as required by Rule 23, F.R.C.P. 
AL AND FURTHE 


CLAIMS FOR 


R ALLEGATIONS IN THE PLAINTIFFS' 
RELIEF 


iV Plaintiffs move to add the following 
allegations to each of their three present claims for 


relief: 


Plaintiffs allege that each and every time 
that they claim that the defendants violate the consti- 


> P=] 


tutional rights of the plaintiffs under the equal protection- 


> 


due process clauses of the Fifth and Fourteenth Amendments 
to the United States Constitution, the plaintiffs should 
be considered as also claiming that the defendants are 
violating the plaintiffs' rights under the United Nations 
Charter, in particular, but not limited to, Articles 1,2, 


55 and 56. 


In support of this motion, plaintiffs cite 
Oyama v. California, 332 U.S. 633, 649-50, 673 wherein 
Justices Murphy, Rutledge, Black and Douglas Support the 


plaintiffs'position, 


AS TO AN ADDITIONAL ID SEPARATE FOURTH CLAIM FOR RELIE!] 
Se . Sin dD 


Plaintiffs move to add the folloy, 
allegations to their amended complaint so as to con 
& fourth and sepa e claim for relief ap: st the 


federal 


Security Act 935 S amende as the 
Supplement 

and permanen 

Wlater Wo wh ! nmi ceive a direct 
monthly federal grar fo othing shelter and 
personal 

automat illy entitled to 


health care benefits under 


Medicaid. SI was enacted in 97 Medica was enacted 


in 1965. 


Upon being involuntarily 


Woe lost 


clothing and shelter, and 


benefits for health care. 


The sole remaining b that under §1611 
(e) (1) (B) of Title XVI, Woe receives a direct federal 
grant of not more than $25.00 

This direct payment is 

nized that Woe is very p é no other funds to 
purchase these essenti e ns while in the 
State institution. The federal government, therefore, 


has recognized that the state institution 


these funds nor these personal items. 


Acc jin the federal fovernment 


money directly > the nmate because it recorni 


it } 


these sonal essential for e proner 
16 " 
tation of the 


Woe can use 
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ehending p ents nmediately lowing 
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to deprive 


the federal fovernn 
deprive ce ap members of 


civilly mitted state mental hospital patie 


all the Title XVI (SSI) b fits for food, clothine, shelter 


and personal items, ; the Title XIX (Medicaid) 


ma 


benefits that the class received while in the community. 


dD, The federal "Thanksgiving 
message" is a result of Pilgrim State Hospital, a New York 
state mental hospital located in Suffolk County, and 
which is both the largest New York state mental hospital 


and the large 


0 


st mental hospital in the world, with over 
6,000 patients, and Creedmoor State H spital, a New York 
State mental hospital located in Queens County, with over 
3,000 patients, both having deservedly and expectedly lost 


Pua 


their previously undeserved accreditation as a psychiatric 
facility by the Joint Commission on Accreditation of 
Hospitals. This Commission is a private and non- 


governmental inspection group set up by various medical 


« ~ anh 4 ene Ag ate ‘ "I «47 aptya . 
Groups to achieve minimally adequate hospital facilities. 


The loss of accreditation is not unexpected in 
view of the $25.00 a day custodial level of care routinely 


Given to these inmates - a level of inadequate 
. 


custodial care that the federal and state def 
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: 4 ~ 
endants have ’ 


] 4 Yn ro ~ 
in effect, asked this Court to 


o 
ea 


by granting their motions to dismiss the amended complaint. 


As a result of the loss of accreditation, agents 
of the defendant, Mathews, have determined that the 
unaccredited state institutions can no longer be considered 
to be part of an approved state plan under Title XIX of 
the Social Securit 
patients in these institutions will no longer receive 


direct $25.00 a month 


yuUT 


rt “~ 4 me - mr . 
federal grants under Title XVI, 


§ 1611 (e) (1) (3B). 


The annexed copy of an article from the New York 
Times of November 8, 1975, page 31, column 7, proves that 
the federal defendants plan to pursue this invidious course. 
Furthermore, on November 11, 1975, in a telephone conversation 


between Morton Birnbaum, ksq., co-counsel for plaintiffs and 


Denald Lansdowne, Action Regional Commissioner » Rerion 


II (which includes New York), Social Security Administrat on, 


it was disclosed that these letters will be mailed before 


Thanskrivinr. 


at 
. 


is important 
not to overlook the ue significance of 


disclosures. 


hospit 
pb 


unaccredil 


Furthermore, it to be expected 


year, alimos 
~ lie ur a4 
beds withir 


of this Court 


state and federal defendants because of 
society, and because of the strong 
by our courts, do nc esitate, however, to 
Court to declare that this continuing and 


pattern of cust 


the equal protection-due 


Constitution. 


iss -efore the Court set forth in this 
claim for ] as she constitutionality of the federal 
plan to de; embers of Woe's class of their $25.00 


a month federal grant is therefore, only the tip of the 


iceberg of the entire invidious federal plan that deprives 


Woe and his class - the involuntarily civilly committed 
state mental hospital patient - of adequate food, 


clothing and shelter under Title XVI (SSI), and of adequate 
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HH. Plaintiffs request, therefore, that a 


declaratory judgment be entered that the direct $25.00 
paid directly to 
civilly committe mental hospit 
to §1611 of T the Social Securit 
amended, cannot b to the said inmate a] ecause 
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letter can only result 
these emotionally 
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protecting 
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Second, there is no real and substantial issue 
of fact herein. It is solely a question of first nstanc 
under the United States Consti 
Charter. Accordingly, there is no need for a prior ruling 
by an administrat official as 
Constitution and the Charter of Congress invidiously 
denying only to the involuntarily civilly committed 
of an unaccredited state ment nstitution the $25 
@ month direct feder e Title 16, 


Social Security Act of 
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INITED STATES DISTRICT 


ZASTERN DISTRICT OF NE, 


3 DAVID MATHEWS, et al., 


Defendants. 


ORDER 


faye eres 


MORTON BIRNBAUM 
COUNSELOR AT LAW 
225 TOMPKINS AVENUE 
BROOKLYN, N. ¥. 11216 
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PLEASE TAKE NOTICE that upon the annexed affidavit Tt 


of Morton Birnbaum, co-counsel for plaintiffs, duly verified , 
Decembex 6, 1975, and upon all the papers heretofore filed, 
) i ? 
and ali the procéddings hertofore had herein, 
Plaintiffs will move before chia Court, at Room 2% 
United States Courthouse, 225 Cadman Plaza East, Brooklyn, 


‘ New York 11201, on the 19th day of Devember, 4975, at 


10 A.Me» OF as soon thereafter as counsel can be heard,, | 


' 
‘ 


for an order granting the following relief: 


hie Allowing plainciffs to further amend 
theix amended complaint to join as additional defendants, 
George Goe and Harry Hoe (both pseudonyms) } to join as 
additional defendants, John D. Portexfield, M.D., Joseph ' 
St, Lovis, "John Doe" (a pseudonym), “Jane Doe,“ (a pseudonym) 
and, the Joint Commission on Accreditation of Hospitals; ae 63, 
to add additional allegations to their five prior claims 


fox xelief, and to add an! additional sixth claim for relief, 
It, Certifying the claims of Frank Fue, } 
George Goe and Harry Hoe, and those similarly situated as 


‘ 


& sub-class herein pursuant to Rule 23 FeRsCePoy  :. : 
/ \ a Listha Ny cr CL 
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sg 
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<7r. Ordering the United States Marahal for 
this District to serve additional papers upon the request 


of plaintiffs’ counsel; and, ica : 


IV. For such other relief as this Court may seem 
/ i 


just and proper, 


Dated: Brooklyn, New York ae 
December 8, 1975 | 3 


Yours, etc, 


MORTON SCORE 
Co-counsel for Plaintiffs 
225 Tompkins Avenue 
Brooklyn, New York 11216 
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TO: CLERK 
: United States District Court 
Eastern District of New York 
: United States Court Hous) 
Brooklyn, New York 11201 


LOUIS J. LEFKOWITZ, ESQ. } 

Attorney for State Defendants ‘ 
Two World Trade Center 

New York, New York 10047 


Att.: RALPH MCMURRY, ESQ, 


DAVID TRAGER, ESQ. 
Attorney for Federal Defendants 
United States Court House 

Brooklyn, New York 11201 


Att.: CYRIL HYMAN, ESQ. 
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UNITED STATES DISTRICT CouRT 
EASTERN DISTRICT OF NEW YORK 


WALTER WOE, et al., 


Plaintiffs, File No, 75 Civ. 1029 
a Vv. ~ 
F, DAVID MATHEWS, et a a AFFIDAVIT AND BRIEF 
pi edad eictienanetneran tinge sg 


STATE OF NEW YORK ) 


COUNTY OF KINGS ) 


MORTON BIRNBAUM, being Guly sworn, deposes and 


Says, that: 


I. I am co-counsel for plaintiffs and 
submit this affidavit in Support of plaintiffs' application 


for an order granting the following relief; 


A. Allowing plaintiffs to 


further amend their amended complaint as follows; 


De To join as additional 
plaintiffs, George Goe and Harry Hoe, (both pseudonyms), 


both of them being Similarly situated to Frank Foe; 


Ae To join as additional 
defendants, John pn. Porterfield, M.D., individually, and as 
Executive Director, Joint Commission on Accreditation of 


Hospitals; Joseph St. Louis, individually, and as Director, 


(E 


Psychiatric Hospitals Division, Joint Commission on Accreditation 


of Hospitals; "John poe" and ‘Jane Doe," (true names not 


known to plaintiffs), individually, and as regional repre-~ 


sentatives of the Joint Commission On Accreditation of Hospitals; 


and, the Joint Commission on Accreditation 6f Hospitals; and, 


bet 


ent 
4 tN ) 


ae To add allegations 
to their prior claims for relief concerning the conspiracy 
entered into between the state defendants and the Joint 
Commission and its agents; between the federal defendants 
and the Joint Commission and its agents; and, among the 
federal and state defendants and the Joint Commission and 
its agents to deprive the plaintiffs of theixcconstitutional 


and other legal rights; 


B. Certifying the claims of 
Foe, Goe and Hoe (all pseudonyms), and those similarly 


situated, as a sub-class herein; and, 


Cc. Orderingzthe United States 
Marshal for this District, upon the request of plaintiffs' 
counsel, to serve supplemental or new summonses, copies of the 
original amendedicomplaint, copies of this affidavit, and 
copies of the Court's order upon each of the additional 


defendants 
AS TO JOINING ADDITIONAL PLAINTIFFS, GEORGE GOE AND HARRY HOE 


Eds The proposed new plaintiffs, George Goe 
and Harry Hoe, are similarly situated to the plaintiffs, 
Frank Foe. All three are very poor; are over 65; are 
severely mentally ill; are long-term patients at Pilgrim 
State Hospital, and probably will spend their remaining 


years there; and all have be2n involuntarily civlly committed, 


All are in danger of losing their $25.00 a month, 


or less, direct federal payment for personal items under 

the Supplemental Security Income program(SSI), established 
by Title XVI of the Social Security act of 1935, as amended, 
solely because the hospital is no longer accredited by the 


Joint Commission on Accreditation of Hospitals. 


* | e 


All continue to suffer continuing irreparable 
damage because every day, these penniless unfortunates 
do not know if their present monthly payment will be 
the last money that they will receive for the rest of 


their lives, 


Additional Plaintiffs, Goe and Hoe, wili be 
able to present further proof in support of the claims 


of their class, 


bap a With the submission of this application 
to the Court, counsel will present an ex partec application 
to the Court to allow these additional proposed plaintiffs 
to proceed under pseudonyms with their true names known only 


to counsel for the parties herein, 


AS TO THE NAMING AND THE DESCRIPTION OF THE ADDITIONAL DEFENDANTS 
na ON UE 


hay oe A. John D, Porterfield, M.D., is 
the Executive Director of the Joint Commission on Accreditation 
of Hospitals. In this Capacity, he is responsible for, 
and supervises, all the inspection and evaluation activities 


of the Joint Commission, 


B, Joseph St. Louis, is the 
Director of the Psychiatric Hospitals Division of the 
Joint Commission on Accreditation of Hospitals, In this 
Cpapacity, he is responsible for, and supervises all 
the inspection and evaluation activities of this particular 


divisiony. 


Cc. "John Doe" and "Jane Doe" 
pseudonyms are being used for the regional representatives 
of the Joint Commission, as their true names are not known 


to the plaintiffs, The Joint Commision is located in Chicago, 


€ 2 ) 


Tllinois. Its regional representatives are constantly 


changing as these personnel constantly travel about the 


country inspecting various facilities. 


D, 


The Joint Commission on 


Q Accreditation of Hospitals is a private non-governmental 


group established by various medical groups for the 


ostensible purpose of establishing minimum standards 


for adequate hospital care; 


for a substantial fee, to 


offer to inspect and survey hospitals to se 


e if they 


meet these standards for minimum adequacy; and, to 


approve or accredit those hospitals that have volunteered 


to be inspected and surveyed, 


that have paid this 


substantial fee, and that have met these 


Standards. 


AS TO THE ADDITIONAL ALLEGATIONS 
RELIEF, AND AS AN } SIX 
CONCERN 
AND THI 


FEDERAL 
‘ 
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THE 


i 
AGENTS, 
AND AMONG THE STATE 


JOINT COMMISSION'S A 
OF THEIR CONSTIT 
bE dnt ho 


rim 


TUTIONAI 


SIXTH CLAIM FOR RELIEF 
V. Plaintiffs are the sickest, the poorest 
and the oldest among all the very sick and socially disadvantaged 
who constitute our nation's state mental hospital patients. 


All receive inadequate and custodial care in 


separate, unequal and inferior lower tier State mental 


institutions, 


They have been involuntarily civilly committed 


to these institutions under remedial and loosely construed 


substantive and procedural mental hospitalization laws, 
and not under penal and Strictly construed penal laws. 


They have been so committed solely because the state has 


successfuly 


contended that they need adequate and active care 


in a mental hospital, and that they cannot receive this care 


in the community, 


VI. De facto, because they are involuntarily 
civilly committed, they are institutionalized only in the 
state ‘mental instit nm, and not in the superior, unequal 
and. superior non-state mental hospital facility wherein 


they would routinely receive adequate and active care, 


In the state institution, because they are long- 
term inmates, th total cost of their care per diem is 
far less thah the $25,00 a day average cost of care in 
the New York state mental hospitals, It is accordingly 
far, far, far less than the $250.00 a day average cost of 


care in non-state mental hospitals located in New York. 


vil. Until recently, the Joint Commission 
on Accreditation of Hospitals has approved and accredited 
all the separate, unequal and inferior lower tier state 
mental hospitals located in this state,even’’though..they 
have been: providing at’ithe most a $25.00 a day level of 


inadequate and custodial care. 


Simultaneously, the Joint Commission has approved 
and accredited all the separate, unequal and superior 
upper tier non-state mental hospital facilities in this 
state, This was to be expected due to the fact that they 
routinely provide adequate and active care at a miniimum 


cost of $250.00 a day. 


Viti. The Joint Commission, therefore, has 
, 


supported the sanist invidious providing by the s 
defendants of inadequate and custodial care to the sicker 
and more socially disadvantaged involuntarily civilly 


committed state mental hospital patient, 


re Throughout the state, and indeed 
throughout the nation, in no other area of hospital care, 
e.g. medicine, surgery, pediatrics and obstetrics, is there 
any signficant difference between Joint Commission 
Standards and accreditation of public hospital care 
and non-public hospital care. In order for these other 
areas of hospital care to be accredited, it is required 
that the patient receive minimally adequate and active 


care, 


It is only in the area of mental hospital 
that the Joint Commission has followed an invidious 
policy of establishing de facto a lowerrstandard of 
care for the state mental hospital patient than for 


non-state mental hospital patient. 


X. It is only the question of whethernér 
not a hospital is accredited by the Joint Commission that 
is objective. For the standards fér psychiatric 
facilities of the Joint Commission do not contain any 
objective standards as to minimum staffing, quality of 


staff, frequency of visits, etc, See, Birnbaum, M.: 


Some Remarks on"The Right to Treatment,” 23 ALA. REV, 
te es He A EMEN E 


623, (628'!1971) 


The standards of the Joint Commission, therefore, 
are subjective, and easily Susceptible of an invidious 


sanist interpretation, 


‘ 


XI, Pleintiffs claim that these actions 
constitute an illegal conspiracy among the state defendants 


and the agents of the Joint commission. 


This conspiracy has resulted in the plaintiffs 
being deprived of their civil rights as protected by the 


Fourteenth Amendment to the United States Constitution 


and, therefore, violate 42 U.S.C. §§ 1981, 1983 and 1985, 


Sec, Birnbaum.v. Trussei, 371 F2d 672 (1966). 


orem 


Furthermore, the actions of the state and Joint 


Commission co-conspirators have violated other legal rights 
k j 


f ef the plaintiffs and constitute,inter alia,prima facie 
torts against the plaintiffs. Plaintifis are, therefore, 


entitled to injunctive relief, compensatory and punitive 
damages: of $10,000.00 against each state and Joint 
Commission defendant, attorneys' fees, costs, and other 


relief, 


AS TO CONSPIRACY AMONG FEDERAL DEFENDANTS,AND STATE 


DEFENDANTS AND AGENTS OF JOINT COMMISSION 
—— NN ee naceaetatenta ea alowomminecroseenttas 
hi 
XII. With this background, it is invidious 


for Congress to say that benefits to state mental hospital] 
patients-whether they be the direcc payments under the 

Supplemental Securicy Income program (SSI), Title XVI , 
of the Social Security Act of 1935, as amended, or the 

indirect reimbursements to the states under Medicare or 

Medicaid, Titles XVIII and xIx, respectively, of the said 

Social Secuirty Act.- have as a primary condition precedent 


the granting of accreditation by the Joint Commission. 


XIII, 


Plaintiffs contend that as the state 


mental hospital system invariably provides inadequate 


custodial care, it invariably should not be accredited 


by the Joint Commission or approved as a Title XVIII-xXIx 
(Medicare Mediaaid) facility by the Social Security 


Administration, 


XIV. The Joint Commission has ¢rrationdlly 
condoned for the state mental hospital patient what it 
would have condemned for the non-state mental hospttal 


patient. 


The Joint Commission has approved and supported, 


; : ¢ ee atti = . . . 
for a fee, the providing of inadequate and custodial care 


only, de facto,to the sicker and more socially disadvantaged 
involuntarily civilly committed state mental hospital 


patient, 


XV. Furthermore, the state defendants, the 
federal defendants and the agents of the Joint Commission 


are all aware that NO FEDERAL REIMBURSEMENT PAYMEN 
pincer nnetansuantahegrssoemsstaemnssensmesansssseomotnsermens 


EITHER MEDICAID OR MEDICARE GOES DIRECTLY TO ANY STATE 
oneness opine a eet eee eS SALES 


MENTAL HOSPITAL, 


Th2se federal reimbursement funds go only 
either to the general funds of New York State or to 
almost totally non-state mental hospital funds because 
there is no effective Maintenance of Effort provision 
applicable to state mental hospitals in any national 


health plan, 


In fact, due to inflation, the real expenditure 
per patient in New York state mental hospitals has 
decreased since Medicare and Medicaid was enacted even 
for those theoretically benefitted, i.e. those under 21 
and over 65 years of age, 


THERE IS NO 
THAT EFFECTIV: 


QUIREMENT IN MEDICAID 


[CAID REI} at] ‘SEMENT FUNDS 
p awd i ew he ALD Wha isi i eu oe] 
BE USED TX LiiPR I EQUATE CUSTODIAL Cc E NOW BEING 
GIVEN TO STATE MENTAL HOSPITAL PATIENTS: THEREFORE BOTH 
A CONSTITUTIONAL RIGHT TO TREATMENT AND A REALISTIC ENFORCEMENT 
OF JOINT COMMISSION PURPOSES AND GOALe ARE.REQULRED, 

XVI. The most authoritative comment on how 


federal reimbursement benefits theoretically intended to 
improve state mental hospital care are diverted to non- 

state mental hospital purposes by invidious conspiracies 
between -the states and the federal government is found in 


the most exhaustive government study in this area: 


. 


This report entitled FINANCING MENTAL HEALTH 
CARG UNDER MEDICARE AND MEDICAID, Research Report No, 37, 
Office of Research and Statistics, Social Security Admini+ 
Stration. U.S. Department of Health, Education and Welfare 


(June, 1971) states: 
MAINTENANCE OF STATE EFFORT 


The Maintenance of State Effort clause 
in the Social Security Act specifies that Federal 
funds for aiding aged individuals in psychiatric 
hospitals should be Paid only if ‘a'state's total 
expenditures from federal, state and local sources 
for mental health services for a quarter, exceed o°: 
expenditures from such sources for each quarter 
of fiscal year, 1965. The intent of this was 
to insure that Medicaid money would provide 
for expended or new state mental health services, 


Subsequently, most states increased 
their mental health budgets and met the requirements, 
In a number of states, however, inflation alone 
has accounted for much of the increased expendi- 
tures, with little or no expansion of services 
accruing to the patients, . . . (V)endor payments 
go into the general state treasury ;-. . with no 
equivalent increment reflected in the mental 
health budget or services of the state. Many of 
the mental hospitals Mroviding service to Medicaid 
recipients are required to function within their 
pre-established yearly allocations, regardless 
of the magnitude of Medicaid reimbursable claims," 
(33) 


THE CONSPIRACY AMONG STATE, FEDERAL AND JOINT COMMISSION DEFENDAN" 
te, BE 


XVII, It is undisputed that for $25.00 a day 


the state defendants Provide anly constitutionally and common 
law inadequate custodial care and treatment to the plaintiffs, 
This care is provided to these involuntarily civilly committed 
inmates only in Separate, unequal and inferior state mental 
hospitals. This invidious Situation results from the 


Sanism of the defendants and our society, 


The Joint Commission Gefendants approve and accredit, 
for a fee, this invidious Sanist two tier system of mental 


hospital care, 


@ 


The federal defendants aware of this invidious 
Sanist system of two-tier mental hospital care), and, 
aware of this irrational accreditation of these invariably 
inferior state mental institutions by the Joint Commission 
in violation of the Joint Commission's duties to these 
patients; then proceed to grant the state defendants 
substantial Medicaid funds based upon this irrational 
accreditation, and specifically allow: - in the Medicaid 
statute - that these funds can be, and invariably are, 
totally diverted into the general state funds fzom2 
where they are further diverted to almost total non-state 


mental hospital purposes. 


This constitutes a continuing conspiracy to further 
violate the plaintiffs' civil rights as protected by the 
Fourteenth Amendment to the United States Constitution. 

See, Kletschka v, Driver, 411 F2d 436 (1969). It also 
constitutes a conspiracy to violate other legal rights 

of the plaintiffs, e.g. protection against the commission 
of prima facie torts, Patients-plaintiffs are therefore . 


entitled to injunctive relief, damages, attorneys' fees, 


costs and other relief, 


WHEREFORE, under Rule 15, F.R.C.P. liberal 
amendment of the complaint is allowed, and under Rule 20, 
F.R.C.P., liberal permissive joinder is allowed; and, as 
no defendant is prejudiced by granting the requested 
relief at this stage of this lawsuit - defendants have 
only filed a motion to dismiss, plaintiffs' motions 
to join additional parties, amend their complaint and have 


a class action certification should be granted. 


Sworn to before me this 


6th day of December, 1975 YPUCI.C, SI 


No, 24.2 
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DISTRICT COURT 
IcT OF NEW YORK 


WALTER WOE, et al., 


Plaintiffs, 
ee Ve _ 
DAVID MATHEWS, et al., 


Defendants. 
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COUNSELOR aT Law 
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